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REPORT. 



Office of the Railroad Commissioners, ) 
City of Sioux Palls, S. D., June 30, 1898. j 

Honorable Andrew E, Lee, 

Governor of the State of South Dakota: 

In accordance with law, the Board of Railroad Commis- 
sioners hereby submit their report for the two years ending 
June 30, 1898, being the fourth annual report of the board. 

All of the information which the Board of Railroad Com- 
missioners have been able to procure from the different rail- 
ways within the state, is submitted in this report. 

The board met at Pierre on the sixteenth day of January, 
1897, and organized by the election of Commissioner Tompkins 
as chairman of this board, and the appointment of Mr. Jay 
Manson as temporary secretary. 

There were present at this meeting Commissioners W. H. 
Tompkins, W. T. LaPollette aud Alexander Kirkpatrick and 
Mr. Jay Manson, secretary of the former board. On motion 
Mr. H. W, Sawyer was elected as permanent secretary of the 
board. 

At a meeting of the board held at Pierre, April 9th, 1897, 
it was by a unanimous vote decided to locate the office of the 
board at the city of Sioux Falls, S. D. 

In this report we have omitted the voluminous detailed 
reports of the railway companies, but include tabulated state- 
ments showing the general business, such as mileage, capital 
stock, earnings, expenses and other general and specific infor- 
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mation relating to the operation of all railways doing business 
in this state for the years ending June 30, 1897 and 1898, and 
the following railway companies have complied with the law 
requiring them to make annual reports to this board: 

C, M. & St. P.; C. & N. W.; F., E & M. V.; St. P., M. & 
O.; C, B. & Q.; Great Northern; W. & S. F.; B., C. R. & N,; 
W. M. & P.; S. C. & N.; D. W. & P.; D. & S. C; B. H. & Ft. P. 

We would respectfully call your attention to the fact that 
your commissioners have advanced, in addition to the preced- 
ing schedule of disbursements, in defraying expenses in the 
rate case, ^.nd for which there was no appropriation made by 
the last legislature, and which it was necessary to use to 
enable us to carry on this case, the sum of one thousand, five 
hundred sixty-one dollars and twenty-seven cents ($1,561.27). 

Your commission would respectfully call your attention to 
Section 4 of Chapter 99, Session Laws of 1890, defining a pub- 
lic warehouse, and would most earnestly recommend that said 
section be so amended as to include warehouses where coal or 
farm machinery is handled. 

Your commission would also most earnestly call your at- 
tention to Section 6 of chapter 99 of the Session Laws of 1890, 
relating to bonds to be filed by warehousemen, and would 
respectfully recommend that said section be so amended as to 
make the sureties on such bonds not only liable for any breach 
of the law, but also liable for the value of any grain stored in 
such warehouses, in case of failure or other loss while stored 
in such warehouse, and that said section be also amended so as 
to require all warehousemen to file a bond whether they shall 
store grain for a compensation or not. 

Your commission feels it incumbent upon them to most 
earnestly urge these amendments, as under the present law 
people who store grain in elevators or warehouses, have no 
protection and their losses each year are very heavy, which 
would be obviated by these amendments. 
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Your commission would further recommend that Section 5 
of Chapter 99 of the Session Laws of 1890 be amended so as to 
provide for a warehouse license as follows: For each elevator 
or warehouse with a capacity of 10,000 bu. or under, a license 
fee of $3. For each elevator or warehouse with a capacity of 
from 10,000 to 15,000 bu., a license fee of $5. For each ele* 
vator or warehouse with a capacity of from 15,000 to 20,000 
bu., a license fee of $7. 

For each elevator or warehouse with a capacity of 20,000 
bu. or over, a license fee of $10. 

Your commission would, urge this amendment for the 
reason that the license fee at present is entirely too small and 
yields scarcely any revenue to the state above the expense of 
collecting the same, and as the warehouses and elevators pay 
little or ixo taxes, all grain being moved before the assessment 
each year, it is in our opinion a very reasonable fee for the 
privilege of conducting this public business. 

Your commission would also recommend that there should 
be a suitable fund appropriated and made available for its use 
in defraying the expenses incurred in the inspection and test- 
ing of elevator and warehouse scales, weights and measures, 
and in this connection would respectfully call your attention 
to the fact that there are upwards of 800 such scales and meas- 
ures, and for the protection of their patrons should be in- 
spected once each year and a certificate of such inspection 
issued to each owner or proprietor and a record of the same 
kept in this office. 

EXPRESS COMPANIES. 

Under the law of 1897 provisions were made for the rail- 
road commission to enquire into, and if in their judgment found 
necessary, to regulate and adjust express rates within this 
state. 

. The work devolving upon the board by the passage of this 
law, in adopting a reasonable maximum freight and passenger 
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rate, and attempting to put the same into operation, has> by 
reason of the injunction suits commenced by the several rail- 
way companies in the federal court, prevented this board from 
giving the express question a thorough investigation. The 
further fact exists that the funds appropriated for the pur- 
poses of litigation, were consumed in the contest with the rail- 
way compames, which made it impossible for this commission 
to make, or attempt to make, any reduction in express rates, 
should a careful investigation show their rates exorbitant or 
in excess of rates charged for like service in adjoining states. 

This commission has, however, made some investigation 
of express rates in this state, and are of the opinion that a lib- 
eral appropriation of funds should be made by the next legis- 
lature which will enable this board to make a full and complete 
investigatiqn of the affairs of express companies, and, should 
it then be the judgment of the board that a maximum express 
rate should be adopted, that they will not be hampered from 
enforcing such schedule by reason of a lack of funds, in case • 
of litigation in the courts. 

Under the existing railroad and warehouse laws of this 
state the duties imposed upon the railroad commission, their 
secretary and clerical office force are greatly increased, requir- 
ing the adjustment of many differences between the people and 
the railways that did not exist until the passage of the law of 
1897 relating to common carriers. \ 

The board believes the duties of the commission and their 
secretary will increase rather than diminish for the next two 
years, in carrying into effect the requirements of the law, and 
would therefore further recommend that the compensation now 
allowed by law for the services of the secretary of this com- 
mission is not sufficient to compensate one who is qualified to 
discharge the duties of the position. 

We would therefore most earnestly recommend that the 
salary allowed the secretary be increased to twelve hundred 
dollars per annum. 
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We would also further recommend that the position of 
assistant secretary be created by law at a salary of one thous- 
and dollars per annum, whose duties shall be to attend to. the 
clerical office work and attend to the duties of the secretary in 
his absence. 

All of which is respectfully submitted. 

W. H. Tompkins, 
W. T. La Follette, 
Alex. Kirkpatrick, 

Commissioners. 
Sioux Palls, South Dakota, December 14, 1898. 
Attest: 

H. W. Sawyer, 

Secretary. 
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Schedule of Maximum Rates and Fares. 



Chapter 10 of the Session Laws of 1897 prescribes the du- 
ties of the State Board of Railroad Commissioners, among 
which are the fixing of maximum freight and passenger rates 
for the different lines of railroad, and classifying all railways 
engaged in the transportation of passengers and freights in the 
State of South Dakota. 

In accordance with the requirements of said law; the Board 
convened at their office in Sioux Palls, on the second day of 
June, 1897, and issued the following notice: 

NOTICE. 

Pursuant to the Acts of the fifth session of the Legislature of the State 
of South Dakota, and particularly as required by an Act, entitled "An Act 
to regulate common carriers and the charges for the transportation of pas- 
sengers and freight by common carriers within the State of South Dakota, 
and to confer upon the Board of Railroad Commissioners certain powers in 
relation thereto and to provide for the enforcement of the orders and regula- 
tions of said Commissioners." 

Approved February 3, 1897. 

Notice is hereby given to the following railroad corporations doing 
business in the State of South Dakota, to-wit: Burlington, Cedar Rapids & 
Northern; Burlington & Missouri River; Black Hills & Ft. Pierre; Chicago 
& Northwestern; Chicago, St. Paul, Minneapolis & Omaha; Chicago, Mil- 
waukee & St. Paul; Duluth, Watertown & Pacific; Dubuque & Sioux City; 
Freemont, Elkhorn & Missouri Valley; Great Northern; St. Paul, Minne- 
apolis & Manitoba; Sioux City & Northern; Wilmar & Sioux Palls; and 
Wisconsin, Minnesota & Pacific; and to all other persons or corporations 
engaged as common carriers in this state, for the transportation of passen- 
gers or property by railroad therein, also to all persons or corporations en- 
gaged or interested as shippers or in any other capacity interested in the 
matter of railroad rates for transportation of passengers or freight: 
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That said Board of Railroad Commissioners of the State of South Da- 
kota will on the 21st day of June, 1897, at 10 o'clock, a. m., of said day, at 
their ofiBce in the city of Sioux Falls, Minnehaha county, South Dakota, be 
in session for the purpose of hearing any person, firm or corporation or com- 
mon carrier, who may desire to make an explanation or showing, or who 
may desire to furnish any information to said commissioners on the subject 
of determining and fixing maximum rates and classifications of railroads and 
freight transported therfeon. 

And said Commissioners will be in session from day to day from said 
21st day of June, 1897, to the first day of July (inclusive) for the purpose of 
affording to all such persons so interested an opportunity to be fully heard 
upon all questions relating to the ^subject of a schedule of reasonable maxi- 
muna fares, raies, classification and charges for the tiansportation of pas- 
sengers, freight and cars, on each of said railroads. 

And notice is also hereby given, that said Railroad Commissioners will 
on the first day of July, 1897, at their office in the city of Sioux Falls, Min- 
nehaha county, South Dakota, finally fix and determine what the original 
maximum rate and fares and* classification shall be. 

Done at Sioux Falls, Minnehaha County, South Dakota, this second day 

of June, A. D., 1897. 

William H. Tompkins, 

W. T. LaFollette, 

Alex. Kirkpatrick, 

Railroad Commissioners of South Dakota. 
Attest: 

H. W. Sawyer, 

Secretary. 
(SEAL.) 

Said notice was legally published in the Sioux Palls Daily 
Press of Minnehaha county, and the Lead Call of Lawrence 
county. 

Pursuant to said notice the board convened at 9 o'clock a. 
in. June 21st, 1897, at which time they were attended by rep- 
resentatives of all the railroads doing business within the state, 
as well as by numerous shippers and other parties. 

The hearing was continued from day to day until July 1st, 
1897, when the board proceeded to classify said railroads, and 
promulgate a schedule of reasonable maximum rates and fares 
for the transportation of passengers, freight and cars. Upon 
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the announcement of said schedule of rates and fares the fol- 
lowing roads proceeded to comply therewith, to-wit: The 
Burlington, Cedar Rapids & Northern; Burlington & Missouri 
River; Black Hills & Ft. Pierre; Sioux City & Northern; and 
the Illinois Central. That on the twenty-eighth day of June, 
1897, the Chicago, Milwaukee & St. Paul; the Chicago & North- 
western; the Fremont, Elkhorn & Missouri Valley; the Chi- 
cago, Minneapolis & Omaha; and the Great Northern railroad 
companies instituted proceedings in the United States circuit 
court, to enjoin the publication and enforcement of said sched- 
ule of fares, rates and classification by the railroad commission, 
and procured an order to show cause, returnable before the 
said circuit court on the second day of August, 1897, wherein 
the commission were required to be and appear before said 
court on said day, and show cause why a temporary injunction 
should not be granted. 

That in accordance with said order the commission ap- 
peared in said court, on said day, with counsel, and made a full 
and complete return to said court of all their acts in the prem- 
ises, and asked that the application for a temporary injunction 
be denied, and the suits dismissed. 

That at the conclusion of the hearing the court upon due 
consideration denied the application of said railway companies 
for the temporary injunction, but in the opinion filed in the 
case, the court held: That the several acts of the commission 
in the promulgation of said schedule of maximum rates and 
fares, prior to the first day of July, 1897, were void, by reason 
of the fact that the law authorizing the same, was not in force 
and effect until the first day of July, 1897. Thereupon, and on 
the fifth day of August, 1897, the railroad commission began 
their proceedings anew, looking to the establishment of a 
schedule of reasonable maximum fares and rates, and accord- 
ingly caused the following notice to be issued, served and pub- 
lished: 
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NOTICE. 

Pursuant to the acts of the fifth session of the legislature of the State of 
South Dakota, and particularly as required by an Act entitled, *'An Act to 
regulate common carries and the charges for transportation of passengers 
and freight by common carriers within the State of South Dakota, and to 
confer upon the Board of Railroad Commissioners certain p)Owers in relation 
thereto, and to provide for the enforcement of the orders and regulations of 
said Commissioners," 

Approved February 3, 1897, 

Notice is hereby given to the following railroad corporations doing bus- 
iness in the Slate of South Dakota, to-wit: Burlington, Cedar Rapids & 
Northern; Burlington & Missouri River: Black Hills & Ft. Pierre; Chicago 
& Northwestern: Chicago, St. Paul, Minneapolis & Omaha; Chicago, Mil- 
waukee & St. Paul; Duluth, Watertown & Pacific; Dubuque & Sioux City; 
Fremont, Elkhorn & Missouri Valley; Great Northern; St. Paul, Minneapo- 
lis & Omaha; Sioux City & Northern; Wilmar «fe Sioux Falls; and Wiscon- 
sin, Minnesota & Pacific, and to all other persons or corporations engaged as 
common carriers in this state, for the transportation of persons or property 
by railroads therein; also to all persons or corporations engaged or interested 
as shippers or in any other capacity interested in the matter of railroad 
rates for transportation of passengers or freight; 

That said Board of Railroad Commissioners of the Slate of South Da- 
kota, will on the 23rd day of August, 1897, at 10 o'clock a. m. of said day, at 
their office in the city of Sioux Falls, Minnehaha county, South Dakota, be 
in session for the purpose of hearing any person, firm or corporation or com- 
mon carrier who may desire to make any explanation or showing, or who 
may desire to furnish any information to said Commissioners on the subject 
of determining and fixing maximum rates and classifications of railroads, 
and freight transported thereon. 

And said Commissioners will be in session from day to day from said 
23rd day of August, 1897, to the 26th day of August, 1897, (inclusive,) for the 
purpose of affording to all 8uch persons so interested, an opportunity to be 
fully heard upon all questions relating to the subject of a schedule of reas- 
onable maximum fares, classification, rates and charges for the transporta- 
tion of passengers, freight and cars on each of said railroads. 

And notice is also hereby given that said Railroad Commissioners will 
on the 26lh day of August, 1897, at their office in the city of Sioux Falls, 
Minnehaha county. South Dakota, finally fix and determine what the ori- 
ginal maximum rate and fares and classification shall be. 
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Done at Sioux Falls, Minnehaha county, South Dakota, this 5th day of 
August, 1897. 

William H. Tompkins, 
W. T. LaFollette, 

ALEX KiRKPATRICK, 

Railroad Commissioners of South Dakota, 
Attest: 
H. W. Sawyer, Secretary. 

[seal] 

That in pursuance of said notice the Comtnission couvened 
at their office in Sioux Falls, on the 23rd day of August, 1897, 
and remained in session from day to day until the 26th day of 
August, 1897. 

That at said meeting they were attended by the represen- 
tatives of all the railways doing business within the state, as 
well as various shippers and other interested parties; that at 
the conclusion of said hearing, on the 26th day of August, 1897, 
the Commission promulgated the following schedule of reason- 
able maximum rates of charges for the transportation of freight 
and cars on each of the railroads of the State of South Dakota: 
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STATE OF SOUTH DAKOTA. 



Schedule of Reasonable Maximum 
Rates of Charges 



FOR THE TRANSPORTATION OF 



Freights and Cars on Each of the Railroads of the State of South 

Dakota. 



Prepared by the Railroad Commissioners in Accordance with the Laws of the State. 



Taking Effect September 15, 1897. 
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At the same time of the adoption of said schedule, the rail- 
road commission classified the several railways doing business 
in the state as follows: 

Class a, 
•v Chicag-o, Milwaukee & St. Paul; Sioux City & Northern; Burling'ton, 

Cedar Rapids & Northern; Chicag"o, St. Paul, Minneapolis & Omaha; Will- 
mar & Sioux Falls. 

' CLASS B. 

Dubuque & Sioux City; Wisconsin, Minnesota & Pacific; Chicago & 
Northwestern; Duluth, Watertown & Pacific; Great Northern. 

CLASS c. 
Fremont, Elkhorn & Missouri Valley. 

CLASS D. 

Chicago, Burlington & Quincy. 

That the classitication of freight this day adopted shall apply to all rail- 
roads doint>f business in this state, regardless of its class. 
* Hesolvedy That the schedule of maximum freight rates this day adopted 

for the transportation of freight within this state shall apply to all class 
'^A*' railroads. 

That the maximum rates ou all class ''B" railroads is hereby fixed at a 
rate twenty-five (25) per cent higher than the rates fixed for class **A" rail- 
roads. 

That the maximum rate on all class "C" railroads is hereby fixed at a 
rata forty (40) per cent higher than the rates hereby fixed for class "A" 
railroads. 

That the maximum rates on all class "D" railroads is hereby fixed at a 
rate of fifty (50) per cent higher than the rate hereby fixed for class **A" 
railroads. 

Besglved, That the maximum rates for the transportation of freight 
within this state, and shipped from any point within this state to any point 
in this state, whether the transportation of the same shall be wholly within 
this state, or partly within this state and an adjoining state or states shs^ll 
be tariff marked (F). 

The western classification of freights was adopted in con- 
nection w^ith the foregoing schedule of reasonable maximum 
rates for freight and passengers. 

On the 27th day of August, 1897, the following named rail- 
way companies instituted proceedings in the United States Cir- 
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cult* Court, seeking to enjoin the commission from the publica- 
tion and enforcement of said schedules, and secured an order to 
show cause, returnable on the 6th day of September, 1897, why 
^a temporary injunction should not be granted pending the pro- 
ceedings: That in these proceedings each of the said raihw^ay 
companies instituted and maintained separate and independant 
suits. That upon the return of the said order to show cause, 
the commission appeared by counsel and resisted the applica- 
tion for temporary injunction, but the court after due consider- 
ation granted the same. 

Subsequently, and within the time allowed by the rules of 
the court, answers, on behalf of the commission, were prepared 
and filed in each of said cases. By agreement of the attorneys 
of all interested parties, Hon. L. W. Crofoot was appointed 
special examiner to take the testimony in the several cases, and 
report the same to the court. , 

On January 12, 1898, by pre-arrangement of the attorneys 
of all parties, the taking of the testimony in the Chicago, Mil- 
waukee & St. Paul case was begun,. before the said special ex 
aminer, at the offices of the said railway company in the city of 
Chicago; that at that time an agreement was entered into be- 
tween the attorneys for all interested parties, that the testi- 
mony so taken before the special examiner, be taken in short 
hand, transcribed in typewriting, and printed as rapidly as 
practicable. The expense of such taking, transcribing and 
printing, to be pro- rated among the several railway companies, 
and the commission, thecommission paying one-seventh. That 
the commission and their attorneys were engaged in the prep- 
aration of and taking the testimony in said case almost contin- 
uously until the 25th day of May, 1898, when the testimony was 
concluded and the case closed. 

At the time of the closing of the testimony, by agreement 
of the attorneys in the case, the case was set down for final 
hearing before the court on the 26th day of June, 189s: That 
the testimony so taken amounted to 950 printed pages. 

Railroad Qom— 2 
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On the 26th day of June, 1898, the case was taken up for 
final argument, before the Hon. John E. Garland, district judge, 
and on that and the two succeeding days the arguments were 
submitted. i 

The honorable circuit court after due consideration, and on 
the 7th day of July. 1898, in an extensive and elaborate opinion, 
decided the case on its merits in favor of the commission. 

In the regular course of judicial proceedings a decree was 
duly entered in all things denying the application of said Chi- 
cago, Milwaukee & St. Paul railway company, and the commis- 
sion wQre awarded their costs in the proceedings. 

Afterwards, and on the 19th day of July, 1898, and within 
the time allowed by the rules of the court, the said railway 
company, secured the allowance of, and perfected an appeal 
from said decree to the Supreme Court of the United States, and 
secured an order continuing the temdorary injunction, restrain- 
ing the enforcement of the schedule of reasonable maximum 
fares and rates, pending said appeal. 

The commission resisted this application for a continuance 
of the temporary injunction, strenuously insisting that the 
schedule of rates should be in effect pending the appeal, but 
the court being of the opinion that in case the railway company 
should be successful there would be no redress for the loss sus- 
tained by them in applying the commissioners' schedule pend- 
ing the appeal, and therefore, continued the injunction. 

This case is now on the docket of the supreme court of the 
United States for argument at the present term, and the com- 
mission have assurances that it will be finally heard in that 
court, before the conclusion of the present term. 

A tacit agreement exists between the attorneys, that the 
case shall be advanced and argued during the month of March, 
1899. 

The trial of the St. Paul case has so completely occupied 
the time of the commission and their attorneys, and exhausted 
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the meager appropriation for the expense of litigation it has 
been impossible to proceed with the cases of the other railway 
companies. 

When it became apparent to the commission that it would 
be impossible for the reasons above given to proceed with the 
cases of the other railway companies, the commission and their 
attorneys, endeavored to enter into arrangements with the rail- 
way companies for a postponement of the taking of testimony 
until such time as the commission would be enabled to provide 
for the expense of conducting the trials; that in the cases of 
the Chicago & Northwestern; Burlington & Missouri River; 
Wisconsin, Minnesota & Pacific; Burlington, Cedar Rapids & 
Northern; Fremont, Elkhorn & Missouri Valley, stipulations 
were entered into by the attorneys providing: that each of 
said cases should be continued, each party reserving the right 
to move the cases for trial and begin the taking of testimony 
upon giving thirty days notice to the opposite party. 

These cases stand in this situation at the present time. It 
appears to be conceded at the present time that it will not be 
necessary to try more than the Elkhorn and Northwestern 
cases, as the determination of these two cases, with the St. 
Paul case which has already been tried, will settle all the ques- 
tions involved. 

The commission were unable to effect any arrangement for 
the continuance of the Great Northern and Omaha cases. 
These companies insisting upon taking the testimony in each 
of their cases, immediately after the conclusion of taking the 
testimony in the St. Paul case on May 25, 1898. 

The funds appropriated for litigation expenses, together 
with about $1,561.27 which had been provided from private 
sources, had been expended in the trial of the St. Paul case. 

In addition to the neccessary funds, to take the testimony 
in the two foregoing cases, the attorneys for the Commission, 
required the time intervening, between the closing of the tes- 



Digitized by 



Google 



20 Biennial Report of 

timony in the St. Paul case and the presentation of the case 
to the court, in which to prepare their briefs and arguments. It 
was therefore, impossible to try those cases at that time. In 
addition to this the commission on close investigation found 
that those two cases were the strongest ones against the sched- 
ule of rates adopted by the board, and the ones in which, if any 
the commission were liable to be defeated. 

For the reasons above given the commission withdrew 
the answers in these two cases, and permitted these two rail- 
way companies to secure their injunctions against the inforce- 
ment of the commissioner's schedule adopted the 27th, day of 
August, 1897. But, restricting the injunctions so that it will 
in no manner preclude or prevent the commission in the adop- 
tion of schedules of reasonable maximum rates for these two 
roads at any time in the future, the injunctions relating directly 
and only to the particular schedule adopted on August 27th, 
1897. 

In the decree disposing of these two cases no costs were 
awarded against the commission. It is believed that this is the 
best possible disposition that could have been made of these 
two cases, as it leaves these matters open for future action 
of the commission, whenever they are disposed to contest the 
matter with these two roads. 

A copy of the testimony taken in the St. Paul rate case, 
the briefs and arguments, the decision of the Honorable John 
E. Garland, U. S. Circuit Judge, are herewich transmitted and 
made a part of this report. 
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FEDERAL COURT DECISION. 

Sioux Falls, S. D., July 7, 

In the Circuit Court of the United States. 
District of South Dakota. 

Chicago, Milwaukee & St. Paul Railway Com- 
pany, 

CoTiplainant. 



William H. Tompkins, W. T. LaFollette and 
Alexander Kirkpatrick, constituting the 
Board of Railroad Commissioners of the 
State of South Dakota, et al., 

Defendants. I 

George R. Peck and A. B. Kittredge, Solicitors for complainant. 

T. H. Null and W. O. Temple, Solicitors for defendants. 

Garland, District Judge. 

The above entitled action has been submitted upon pleadings and proofs. 
The object of the action is to perpetually restrain the defendants, as Rail- 
road Commissioners of the State of South Dakota, from putting in force a 
certain schedule of rates and fares made by them on the twenty-aixth day of 
August, 1897, prescribing the rates and fares to be charged by common car- 
riers within the State of South Dakota, for the carriage of passengers and 
freight. 

At the time of the filing of the bill, a temporary injunction was issued, 
and the defendants have, in the meantime, been restrained from putting 
into efifect the schedule referred to. 

The testimony that has been reported by the examiner is quite volumi- 
nous, consisting of about one thousand pages of printed matter, but the tes- 
timony which must really decide this case is not of great length. 

In the first place, it is proper to state briefly the principles of law which 
have been established by the supreme court of the United States for the 
guidance of this court in deciding actions of this character. In Smith v. 
Ames, 169 U. S., page 526, the supreme court declares the following prin- 
ciples of law to be settled : 

1. "A railroad corporation is a person within the meaning of the four- 
teenth amendment, declaring that no state shall deprive any person of prop- 
erty wichout due proceedings of law, nor deny to any person within its 
jurisdiction the equal protection of the law. 

2. ^'A state enactment or regulations made under the authority of a 
state enactment, establishing rates for the transportation of persons or 
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property by railroad that will not admit of the carrier earning such com- 
pensation as under all circumstances is just to it and to the public, would 
deprive such carrier of its property without due process of law, and deny to 
it the equal protection of the laws, and would therefore, be repugnant to 
the fourteenth amendment of the constitution of the United States. 

3. "While rates for the transportation of persons and property within 
the limits of a state are primarily for its determination, the question 
whether they are so unreasonably low as to deprive the carrier of its prop- 
erty without such compensation as the constitution secures, and therefore 
without due process of law, cannot be so conclusively determined by the leg- 
islature of the state or by regulations adopted under its authority, that the 
matter may not become the subject of judicial inquiry." 

In approaching the consideration of this case guided by the above prin- 
ciples of law, t^e court fully appreciates the difficulty and embarrassment 
which surrounds a decision of a question where it is sought to have the 
court to declare the legislative action of the state unconstitutional, and 
•where the decision of the facts involved requires the exercise of knowledge 
with which courts of justice are presumed to have but little acquaintance. 

COMMISSION MAY ESTABLISH RATES. 

It is now a settled law that a state by legislative enactment may 
directly, itself, or through a board of commissioners, establish rates and 
fares for the carriage of freight and passengers between points within its 
limits. This being an exercise of lawful legislative authority on the part of 
the state, all acts in pursuance thereof, either by the state directly, or by 
its commissioners, must be presumed until the contrary clearly appears, to 
be within the legislative authority and valid. 

It necessarily follows, also, that when a Board of Railroad Commission- 
ers, authorized by a law of the state to fix rates and fares for the carriage of 
freight and passengers within its limits, fixes those rates, that those rates 
and fares are prima facie reasonable and just. And it is also provided by the 
Act of the legislature under which the defendants are claiming to act, that the 
rates and fares established by them, or any schedule of such rates and fares, 
shall hQ prima fade evidence that the rates are reasonable and just, in any 
controversy where they shall come in question. 

It thus appears that the burden of proof is upon the complainant to es- 
tablish, beyond a rea^nable doubt, that the rates and fares which 
the defendants are seeking to put in force will, if lawfully made and promul- 
gated, result in the taking of complainant's property without due process of 
law, and will deprive the complainant of the equal protection of the law. In 
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other words, the complainant must show to the court that the acts of the de- 
fendant Commissioners are unconstitutional as being in conflict with the 
constitution of the United States. 

IS THE LAW UNCONSTITUTIONAL? 

While it is true the legislature of the state may, under its powers to 
regulate rates and fares for the carriage of freight and passengers within its 
limits, deprive the complainant, or any other person or corporation, of its 
property without due process of law, or deprive it or any other person of the 
equal protection of the laws, it is also equally true that this court has no power 
or authority, given by the statute or common law, to fix rates and fares for the 
carriage of freight and passengers upon the complainant's lines, or to revise 
in any manner rates* established by the defendants as Railroad Commission- 
ers. 

The court only has the power and jurisdiction to declare acts of the leg- 
islature, or of the Board of Railroad Commissioners performed in pursuance 
thereof, unconstitutional if clearly in conflict with the constitution of the 
United States. No court will declare an act of a legislature unconstitutional 
without it is shown to be so beyond a reasonable doubt. 

This, then, gives the status of the complainant in this action before this 
court. This court must be satisfied beyond a reasonable doubt that the 
schedule or rates proiwsed to be promulgated and put in force by the Rail- 
road Commissioners, the defendants in this action, will, if so put in force, 
deprive the complainant of its property without the process of law, or de- 
prive it of the equal protection of the law. 

We now come to consider the evidence which has been reported in this 
action which it is asked that this court issue a permanent injunction against 
the defendants as Railroad Commissioners, enjoining them from putting into 
force the rates and fares complained of. 

The first contention of the complainant is that the record shows that 
during the fiscal years ending June 80, 1894, 1895, 1896 and 1897, the com- 
plainant, under the rates and fares which are now in force upon its system , 
for the carriage of freight -and passengers, was not able to earn sufficient 
money to pay its operating expenses in the State of South Dakota, its taxes 
in the State of South Dakota, and the interest due upon the bonded debt 
upon that portion of its lines located within the State of South Dakota, and 
that there was a deficiency between the earnings in the State of South Da- 
kota, from all sources, during the said years, and the operating expenses, 
taxes and interest of said years, of $2,729,858.81, being $507,080.62 for the fis- 
cal year ending June 30, 1894; $841,500.89, for the year ending June 30, 1895; 
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$773,343.41, for the year ending June 30, 1896; and $607,933.99 for the fiscal 
year ending June 30, 1897. 

If it is the law that the power of the state to regulate fares and rates for 
the carriage of passengers and freight within its jurisdiction does not arise 
or become operative until sonie railroad corporation has paid all its debts it 
may have seen fit to contract, or paid all the expenses which it pleases to 
charge to the account of operating expenses, then the power of the state to 
regulate rates and fares is worthless and of no avail to prevent the exaction 
of exorbitant charges from the public for services rendered. This cannot 
be the law. No court has yet held it to be the law, and it is not believed any 
court will ever be found which will hold it to be the law. Such a proposi- 
tion violates the rules of common sense and is maintained with a seeming 
forgetfulness that the power of the state to regulate rates and fares for the 
^ carriage of freight and passengers cannot be contracted away and rendered 
nugatory by contracts between third parties to which the state has never 
consented to become a party. 

LAW ON COMPENSATION. 

The case of Smyth vs. Ames, supra. ^ did not decide as to just how much 
a railroad corporation, or any other person or corporation, could earn before 
the state would have a right to reduce the rates and fares for the carriage 
of passengers and freight within its limits. It did not say just how such 
compensation may be ascertained and what the necessary elements are in 
such an inquiry would always be an embarassing question. And in the case 
of Covington and Lexington Turnpike Road Co. vs. Sanford, 164 U. S., 578, 
the supreme court said: *^Each case must depend upon its special facts; and 
when a court, without assuming itself to prescribe rates, is required to de- 
termine whether the rates prescribed by the legislature for a corporation 
controlling a public highway are, as an entirety, so unjust as to destroy the 
value of its property for all the purposes for which it was acquired, its duty 
is to take into consideration the interest both of the public and the owners 
of the property, together with all other circumstances that are fairly *^o be 
considered in determining whether the legislature has, under the guise of 
regulating rates, exceeded its constitutional authority and practically de- 
prived the owner of the property without due process of law. 

*'The utmost that any corporation operating a public highway can right- 
fully demand at the hands of the legislature, when exerting its general 
powers, is that it receive what, under all the circumstances, is such compensa- 
tion for the use of its property as will be just, both to it and to the public." 

In regard to whether the contention of the complainant that it has a 
, right to earn enough to pay all of its fixed charges, operating expenses and 
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taxes, before the right of the state to interfere becomes operative, the 
supreme court in the case of Smyth vs. Ames, 196 U. S. 543, says: '*In the 
discussion of the question, the plaintiff contended that a railroad company 
is entitled to exact such charges for transportation as will enable it, at all 
times, not only to pay operating expenses, but also to meet the interest reg- 
ularly accruing upon all its outstanding obligations, and justify a dividend 
upon all its stock; and that to prohibit it from maintaining rales or charges 
for transportation adequate to all those ends will deprive it of its property 
without due process of law and deny to it the equal protection of the laws. 
This contention was the subject of elaborate discussion and, as it bears upon 
each case in its important aspects, it should not be passed without examin- 
ation." 

'*In our opinion, the broad proposition advanced by counsel involves 
some misconceptions of the relations between the public and a railroad cor- 
poration. It is understood in that it practically excludes from considera- 
tion of the right of the public to be exempt from unreasonable exactions, 
and makes the interests of the corporation maintaining a public highway 
the sole test in determining whether the rates established by or for it are 
such as may be rightfully prescribed as between it and the public. A rail- 
road is a public highway and none the less so because constructed and main- 
tained through the agency of a corporation deriving its existence and 
powers from the state. Such a corporation was created for public purposes. 
It performs a function of the state." Its authority to exercise the right of 
eminent domain and to charge tolls was given primarily for the benefit of 
the public. It ift under government control, though such control must be 
exercised with due regard to the constitutional guarantees for the protec- 
tion of its property. Olcott v. The Supervisors, 16 Wall 678, 694; sinking 
fund cases, 99 U. S. 700, 719; Cherokee Nation v. Southern Kansas Railway, 
135 U. S. 641 , 657. It cannot, therefore, be admitted that a railroad corpor- 
ation maintaining a highway under the authority of the stat;e may fix its 
rate with a view solely to its own interests, and ignore the rights of the 
public. But the rights of the public would be ignored if rates for the 
transportation of persons or property on a railroad are exacted without 
reference to the fair value of the property used for the public, or the fair 
value of the services rendered, but in order tq simply allow that the corpor- 
ation may meet operating expenses, pay the interest on its obligations and 
declare a dividend to stockholders. 

WATERED STOCK NOT ASSETS. 

"If a railroad corporation has bonded its property for an amount that 
exceeds its fair value, or if its capitalization is largely fictitious, it may not 
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impose on the public the burden of such increased rates as may be required 
for the purpose of realizing profits upon such excessive valuation or fictitious 
capitalization; and the apparent value of the property and franchises used 
by the corporation, as represented by its stocks, bonds and obligations, is 
not alone to be considered when determining the rates that may be reason- 
ably charged. What was said in Covington & Lexington Turnpike Road 
Co. V. Sanford, 164 U. S. 578,598-7, is pertinent to the question under con- 
sideration. It was there observed: "It cannot be said that a corporation 
is entitled, as of right, and without reference to the interest of the public, 
to realize a given per cent upon its capital stock. When the question 
arises whether the legislature has exceeded its constitutional power in pre- 
scribing rates to be charged by a corporation controlling a public highway, 
stockholders are not the only persons whose rights or interests are to be con- 
sidered. The rights of the public are not to be ignored. It is alleged here that 
the rates prescribed are unreasonable and unjust to the company and its stock- 
holders. But that involves an inquiry as to what is rensonable and juat for 
the public. The public cannot properly be subjected to unreasonable rates 
in order that stockholder? may earn dividends. 

The legislature has authority, in every case, where its power has not 
been restrained by contract, to proceed upon the ground that the public 
may not rightfully be required to submit to unreasonable exactions for the 
use of a public highway established and maintained under legislative auth- 
ority. If a corporation cannot maintain such a highway and earn dividends 
for stockholders, it is a misfortune for it and them which the constitution 
does not require to be remedied by imposing unjust burden^ upon the pub- 
lic. So that the right of the public to use defendants turnpike upon pay- 
ment of such tolls as in view of the nature and value of the services render- 
ed by the company are reasonable, is an element in the general inquiry 
whether the rates established by law are unjust and unreasonable." 

MUST RECOGNIZE PUBLIC RIGHTS. 

A corporation maintaining a public highway, although it owns the 
property it employs for accomplishing public objects, must be held to have 
accepted its rights, privileges and franchises subject to the condition that 
the government creating it, or the government within whose limits it con- 
ducts its business, may by legislation protect the people against unreason- 
able charges for the services rendered by it. It cannot be assumed that any 
railroad corporation, accepting franchises, rights and privileges at the 
hands of the public, ever supposed that it acquired or that it was intended 
to grant to it, the power to construct and maintain a public highway simply 
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for its benefit, without regard to the rights of the public. But it is equally 
true that the corporation performing such public services, and the people 
finacially interested in its business and affairs, have rights that may not be 
invaded by legislative enactment in disregard of the fundamental guaran- 
tees for the protection of property. The corporation may not be required to 
use its property for the benefit of the public without receiving just compen- 
sation for the services rendered by it." 

COMMISSION CAN REDUCE RATES. - ' 

» This being the latest announcement by the supreme court upon this 
question, it must be taken as the law, and nowhere can it be gathered from 
its language, that the complainant has a right to pay all of its fixed charges 
before the state can regulate its charges for the carriage of passengers and 
• freight. The court, therefore, dismisses the proposition that the defendant 
railroad commissioners cannot reduce the present schedules of rates and 
charges now in force upon the complainant's lines merely because it is 
shown that the earnings therefrom do not pay the indebtednes and operat- 
ing expenses of the complainant, as the complaipant company itself never 
seems to have been able to adopt a schedule, that would accomplish that 
object, nor, in the face of the record can the complainant claim that it ever 
adopted a schedule of rates and fares upon its lines, within the State of 
South Dakota, which were based upon the value of the services rendered. 
Mr. Bird, general traflftc manager of the complainant, a witness for the com- 
plainant, when upon the stand, testified as follows: 

'*I testified this morning that I had been in the service somewhat over 
thirty years, and had been engaged in making rates during that time, and I 
never have yet had an opportunity of making a tariff on a basis of what the 
service was worth. I have never had the opportunity to determine the rate 
by the value of the services: The rates are made what they must be." 

The supreme court in the case of Smyth v. Ames, 169 U. S., 546, de- 
clared as follows: "We hold, however, that the basis of all calculations as 
to the reasonableness of rates to be charged by a corporation maintaining a 
highway under legislative sanction, must be a fair valuation of the property 
being used by it for the convenience of the public. And in order to ascer- 
tain that value, the original cost of construction, the amount expended in 
permanent improvement, the amount and market value of its bonds and 
stock, the present earning capacity of the property under particular rates 
prescribed by statute, and the sum required to meet operating expenses, 
are all matters for consideration, and are to be given such weight as may be 
just and right in each case. We do not say that there may not be other 
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matters to be regarded in estimating the value of the property. What the 
company is entitled to ask for is a fair return upon the value of that which 
it employs for the public convenience. On the other hand, what the public 
is entitled to demand is that no more be exacted from it, for the use of a 
public highway, than the services rendered by it are reasonably worth.'' 
Here is the rule and^the only question for the court now to ascertain is, 
*''what is the fair present value of the railroad property used by the com- 
plainant in the state of South Dakota, upon which it is entitled to earn what 
the services rendered are reasonably worth?" 

NO DIRECT TESTIMONY. 

There is no direct testimony in the record as to the present value of the 
camplainant's railroad property in the state of South Dakota. 

There is testimony as to the original cost of rolling stock bought years 
ago; there is testimony as to the original cost of steel rails bought years ago, 
and there is estimated cost of a good many articles of property, by the offi- 
cers of the company, but in no case does any witness swear to the present 
actual value of any piece of property owned and operated in the State of 
South Dakota by the complainant company. 

The only way that the court can get at the reasonably fair value of the 
complainant's property, used and operated as aforesaid, is by estimating, I 
might say guessing, just as the witnesses of the complainant have estimated 
and guessed as to its value. The court was inclined at one time to be of the 
opinion that it was unable from the testimony to ascertain what the fair 
present value of the complainant's property in South Dakota was, in view of 
the conflicting statements of witnesses called upon that question, and the 
great disparity between the value of the property fixed by the company for 
the purpose of this suit and the value of the same property fixed for pur- 
poses of taxation. 

But the court has carefully examined the testimony introduced in re- 
gard to the value of the property in question, and after considering all the 
circumstances and incidents, under the rules of the supreme court which 
. should govern the court in fixing the value, the court is unable to find that 
the present fair value of the complainant's property in the State of South 
Dakota, u^ed for railroad purposes, is to exceed ten millions of dollars. It 
is true that the record shows that the property is bonded and mortgaged for 
an amount largely in excess of this sum, but the amount of a mortgage upon 
property is no evidence of its value, and therefore, is not worthy of consid- 
eration. Neither is the fact that a railroad company bought engines at a 
certain price ten or fifteen years ago binding evidence that the engines now 
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are worth a dollar, in the absence of any testimony as to where they have 
been used, how they have been kept, and what their present condition is. 
The record fairly shows that it is not the new property of the conaplainant 
company that is used in South Dakota. This being fixed by the court as 
the fair and reasonable value of the complainant's railroad property, what 
would be a reasonable sum for it to charge for the services which it renders 
to the public? The supreme court in the case cited says: "that the state 
in fixing its schedule of rates and fare* for the transportation of passengers 
and freight, cannot consider and charge against the company its interstate 
earnings. We are compelled to adopt this mode of proceeding because it is 
the law prescribed by a court which makes the law for this court. 

And while the complainant company strenuously insists upon the en- 
forcement of this rule, it aa vigorously insists that the per cent which the 
state may allow the complainant to earn must be figured upon the total 
value of its property, because all the business in the state of South Dakota, 
transacted by the complainant, is local business, with the exception of an 
occasional tram from Chamberlain or an occasional train of wheat from 
Eureka, and that therefore all the cost of- operation should bo charged to 
the local earnings. In other words, that although for the four fiscal years 
ending June 30, 1894, 1895, 1896 and 1897, respectively, the interstate earnings 
in the State of South Dakota were $4,026,682.21, still the state cannot charge 
again&t the road these interstate earnings, but may charge against the 
road its local earnings to be figured on the total value of the property, thus 
leaving the interbtate earnings relieved from any burden. Is this fair? Is 
it just? for the company to say to the State of South Dakota that "While 
it is true that in the four years mentioned we have earned on interstate 
busiressin the State of South Dakota the sum of $4,026,682.21, still you 
cannot charge that against us, but you can only charge your local earnings 
figured on the total valuation of our property ($10,000,000) and that the 
local tarnings are such a small percentage of the total value of the railroad, 
in South Dakota, does not give the company what the services are reason- 
ably worth." 

The argument for the company is that the court cannot separate the 
value of the property with reference to the earnings; because it requires all 
the property and all the machinery and all the labor to earn the local earn- 
ings. Admitting this to be so, it still remains that during the years which 
the court has mentioned, the company earned, on interstate business by the 
use of this property, and under the franchises granted to it by the State of 
South Dakota, the sum of $4,026,682.21. So that it is entirely Unjust to 
make the local earnings bear the whole burden by ascertaining the per c^nt 
of the total revenues that the local earnings would produce, 
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No court as yet has promulgated any rule as to how this court shall ar- 
rive at a true and just valuation upon which to figure local earnings. 

' In the absence of any such rule, this court believes that it is fair and 
just to first ascertain what percent of the total gross earnings in any one 
year, the total local earnings for that year, and having ascertained that per 
cent, to take the same per cent for the total value of the property, as a fair 
value, upon which to fix local earnings. Following out this rule, let us take 
the four fiscal years immediately prior to the institution of this suit, and as- 
certain what per cent of the local earnings for these years would have 
earned upon a valuation thus determined, and what reduction of that per- 
centage will be made by the schedule sought to be promulgated, by the de- 
fendants, and which it is stated reduces the present tariff of the complain- 
ant, speaking in round numbers, to 15 per cent, on local passenger business, 
and 17 per cent on local freight business. The total earnings, from all 
sources, of the complainant company, on its lines in the state of South 
Dakota, for the fiscal year ending June 30, 1894, was $1,840,615.79. The 
total earnings for freight and passenger service during the same period, 
was* $407,606.35. In round numbers, this would make the local earnings 
22 per cent of the gross earnings from all sources for the year 1894. Twen- 
ty-two per cent of $10,000,000, the value of complainant's property in the 
Stale of South Dakota, would be $2,200,000. The local earnings for said 
year, stated above at $407,606.35, using round numbers, would be 18 per cent 
on said last mentioned sum. 

TOTAL EARNINGS OF ROAD. 

The total earnings from all sources, of the complainant company, on its 
lines in the State of South Dakota, for the fiscal year ending June 30, 1895, 
were $1,236,680.78. The total local earnings for freight and passenger ser- 
vices during the same period, were $330,642.85. In round numbers, this 
would make the local earnings 26 per cent of the gross earnings from all 
sources for the year 1895; 26 per cent of $10,000,000, the value of complain- 
ant's property in the State of South Dakota, would be $2,600,000. The local 
earnings for said year, stated above as $330,642.85, in round numbers would 
be 12 per cent on said last mentioned sum. 

The total earnings from all sources, for the fiscal year ending June 80, 
1896, were $1,557,100.60. The total local earnings for freight and passenger 
services during the same year were $328,105.95. In round numbers this 
would make the local earnings 21 per cent of the gross earnings, from all 
sources for the year 1896; 21 per cent of $10,000,000, the value of complain* 
ant's property in the State of South Dakota would be $2,100,000. The local 
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earningfs for said year, $328,105.95 using round numbers would be 15 per 
cent on said last mentioned sum. 

The total earnings from all sources for the fiscal year ending June 80, 
1897, were $1,605,210.66. The total local earnings from freight and passen- 
ger service during the same period, were $311,005.42. In round numlfers 
this would make the local earnings 19 per cent of the gross earnings frotn 
all sources for the year 1897; 19 per cent of $10,000,000 value of complain- 
ant's property in the State of South Dakota would be $1,900,000. The local 
earnings for 1897, $311,005.42, using round numbers would be 16 per cent on 
the last mentioned sum. 

It will thus be seen that the local earnings of the complainant's lines on 
the same proportion of the total value of the road, as the local earnings 
bear to the gross earnings, from all sources, in South Dakota, were: 

For the year 1894 15 per cent 

For the year 1895 12 per cent 

For the year 1896 15 per cent 

For the year 1897 ' 16 per cent 

Now, let us ascertain the per cent which the local earnings of the road, 
for the four years mentioned, would produce on the proportionate valuation 
stated after being reduced by the proposed schedule of the railroad commis- 
sioners. For the year 1894, the total local freight earnings were $137,459.88, 
which being reduced 17 per cent would equal $114,091.70 For the same year 
the total local passenger earnings were $270,146.47, which reduced 15 per 
cent would equal $229,624.50. 

These reduced local freight and passenger earnings equal $343,716.20. 
This reduction on the local business, would reduce the tot af earnings from 
all sources, from $1,840,615.79 to $1,776,761.64 of which amount the reduced 
local earnings for the year 1894 would be, in round numbers 19 per cent; 19 
per cent of $10,000,000 would be $1,900,000 and the local earnings, as reduced, 
would be 18 per cent of that amount. 

For the year 1895, the total local freight earnings were $121,442, which 
being reduced 17 per cent would equal $100,796 86. For the same year the 
total local passenger earnings were $209,200.85, which being reduced 15 per 
cent would equal $177,820 72. Total reduced local freight and passenger 
earnings $278,617.58. This reduction on the local business would reduce the 
total earnings from all sources for that year, from $1,236,680.78 to $1,184,- 
655,51 of which amount the reduced local earnings for the year 1895 would 
be, in round numbers 23 per cent; 23 per cent of $10,000,000 would be $2,300,- 
000, and the local earnings for that year as reduced, would be 12.1 per cent 
of that amount. 
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For the .year 18% the total local freight earnings were $110,432.45 
which being reduced 17 per cent wouli equal $91,660 93. For the same year 
the total local passenger earnings were $217,673.50 which reduced 15 per 
cent equals $185,022.47. Total reduced local freight and passenger earnings 
$276,683.40. This reduction on the local earnings would reduce the total 
earnings from all sources for the year, from $1,557,100.60 to $1,505,678.05 of 
which anaount the reduced local earnings for tie same year would be in 
round numbers 18 percent, and 18 percent of $10,000,000 would be $1,800,000, 
and the local earnings for that year, as reduced, would be 15.3 per cent of 
that amount. 

For the year 1897, the total freight earnings were $102,289.28 which 
being reduced 17 per cent would equal $84,900.06. For the same year the 
total local passenger earnings were $208,716.19, which being reduced 15 per 
cent would equal $177,408.76. Total reduced freight and passenger earn- 
ings $263,308.82. This reduction on the local earnings would reduce the 
total earnings from all sources for that year, from $1,605,210.66 to $1,556,- 
514.06 of which amount the reduced local earnings for the same year would 
be in round numbers 16 per cent; 16 per cent of $10,000,000 would be $1,600,- 
000, and the local earnings for that year, as reduced, would be 16.2 per cent 
of that amount. 

It will be thus seen, that if the commissioner's schedule of rates and 
fares had been in effect, during the four years that we have considered, 
there would have been an earning on the value of the property apportioned 
to local earnings of 18 per cent for the year ending June 30th, 1894; 12.1 
per cent for the year ending June 30th, 1895; 15.3 per cent for the year end- 
ing June 30fch, 1896; 16.2 per cent for the year ending June 20th, 1897. 

It certainly would be impossible for this court to find beyond a reason- 
able doubt that these per cents allowed to be earned by the railroad com- 
pany for local earnings would be depriving it of its property without due 
process of law. or depriving it of the equal protection of the laws. 

This being the view of the court, it necessarily results that the bill 
mnst be dismissed and the temporary restraining order granted in this 
action, disolved, and it is so ordered. 

GRAIN ELEVATOR AND WAREHOUSE REPORT. 

Acting under the authority conferred upon your commis- 
sion by Chapter 99 of the Session Laws of 1890, we have col- 
lected for the licenses therein prescribed as* follows: for the? 
year ending August 1st, 1897, $788 and from that time up to 
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November 1st, 1898, ii742, making a total for the two years of 
f 1,530 collected in this department. 

The board respectfully submits the following report in re- 
ference to the complaints which have been filed with the Com- 
mission by various parties from January 1, 1897, up to Decem- 
ber 1, 1898. The total number of cases considered by the Board 
during that time is seventy-one, a resume of which is as fol- 
lows: 

COMPLAINT NO. 1. 
Citizens of Delmont, South Dakota, 



Chicago, Milwaukee & St. Paul Ry. Co. \ 

This complaint was filed with the Commission on January 
25, 1897. In this care the railway company had closed the sta- 
tion at Delmont, and notwitstanding an agreement with the 
former Board to reopen it it, they had failed to do so. On June 
12, '^^ ~f^^ /r a due investigation of the complaint, the follow- 
ing order t as i«rued by the Board: 

Office of Railway Commission, ) 
Sioux Falls, South Dakota, s 

The Citizens of Delmont, South Dakota, 
vs. 

The Chicago, Milwaukee & St. Paul Ry. Co. 

On January 25, 1897, the Board of Railway Commissioners of the State 
of South Dakota received a written complaint from 85 citizens of Delmont, 
Douglas couixty, South Dakota, alleging that they were wrongfully and un- 
justly treated by the managers of said Chicago, Milwaukee & St. Paul Rail- 
way Company, in closing the depot and station at said Delmont and depriv- 
ing the patrons of said railway company from having reasonable and just 
facilities for shipping and receiving freight and passengers over said com- 
pany's line of railroad. 

Superintendent L. B. Beardsley, of Sioux City, Iowa, was notified of the 

petition or complaint of said citizens, and arrangements were made whereby 

Commissioner W. T. LaFollette, of the first district, was to meet Super- 
Bailroad Com— 3 



Digitized by 



Google 



34 Biennial Report of 

intendent Beardsley in the month of February, 1897, but snowstorms and 
blockades delayed the trains, and the hearing was postponed. 

On the 31st day of May, 1897, pursuant to agreement, Railroad Commis- 
sioner LaFoUette met Superintendent Beardsley of said road, together with 
the citizens of Delmont, and examined into the necessities of an agent at 
said station. 

The statements made by the business men and citizens of Delmont, and 
the records of the railroad station, show the following facts: thattnoney re- 
ceived for the calendar year 1896 from freight traffic and sale of passenger 
tickets, amounted in round numbers $24,000, or an average of about $2,000 
per month. Further, the records of said siation show the receipts for the 
first half of January, 1897, was about $1,800, the station having been closed 
on January 18, 1897. 

The statements of said citizens clearly show that there are about thirty 
carloads of grain in the vicinity of Delmont from the 1896 crop which will be 
shipped prior to the new crop, besides several carloads of live stock to be 
shipped each month. Also the merchants and business men of said Delmont 
are daily in receipt of goods transported over said line, and they are greatly 
inconvenienced by the absence of a regularly employed station agent. 

The evidence of said citizens further shows the population of Delmont 
to be about fifty-five persons, and the male voters in the civil township 
where said station is located, to be about one hundred and eighty. 

In view of the facts in this case, we are of the opinion that the public 
welfare will be better subserved if said station is at all times in the future 
(under present conditions) in charge of a regularly employed station agent, 
who can be found at said station and have the same open to accomodate the 
public during business hours. 

We, the Board of Railroad Commissioners of South Dakota, by the 
power conferred upon us by law, therefore order and direct that the railroad 
station at Delmont, Douglas county. South Dakota, be opened for public 
business in the regular way on the first day of July, 1897, by the manage- 
ment of said railway company, employing and maintaining a station agent at 
said station. 

Done in open session of the Board of South Dakota Railroad Commis- 
sioners at their office in Sioux Falls, South Dakota, this 11th day of June, 
1897. 

W. H. Tompkins, Chairman, 
W. T. LaFollette, 
Alex. Kirkpatrick, 

Attest: Railroad Commissioners. 

H. W. Sawyer, Secretary, 
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In compliance with the above order the station was opened 
by the railroad company. 

COMPLAINT NO. 2. 

Max Schlingen, et al., 1 

vs. > 

The Chicago, Milwaukee & St. Paul Railway Company. J 

This complaint was filed with the commission of February 
1st, 1897, by Mr. Mat Schlingen, et al, of Hutchinson county, 
against the Chicago, Milwaukee & St. Paul Railway Company, 
asking that said railway company be compelled to build a side- 
track and station at a point on the northeast quarter of section 
18, township 100, range 60, Hutchinson county. The commis- 
sion took the matter up with the railway company, but upon 
investigation found that the distance between Parkston and 
Ethan was less than twelve miles, and that the commission 
were therefore unable to issue the order, as Section 1, Chapter 
173, Session Laws of 1893, provides: **That no sidetrack shall, 
be located within six miles of any existing station where there 
are sidetrack facilities." For this reason the case was dis- 
missed by the commission. 

COMPLAINT NO. 3. 

Citizens of Forestburg, South Dakota, 

vs. 
Chicago, Milwaukee & St. Paul Railway Company. 

This complaint was filed with the commission January 22, 
1897, requesting that the commission issue an order directing 
said railway company to open a station at Forestburg which 
had been closed by said company. On the first day of March, 
1897, a hearing was held by the commission at Forestburg and 
the facts of the case carefully considered and the following 
order was issued: 
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Office of Railroad Commissioners, } 
Sioux Falls, Minnehaha County South Dakota. ) 

The Citizens of Forestburg, 



Chicago, Milwaukee & St. Paul Railway Company. 

On the 10th day of February, 1897, the State Board of Railroad Commis- 
sioners received a written petition from thirty-five citizens of Forestburg, 
Sanborn county, South Dakota, alleging that the citizens of Forestburg and 
farmers tributary thereto, were unjustly imposed upon by reason of said 
Chicago, Milwaukee & St. Paul Railway Company closing the depot situated 
in said village. 

Said complaint in substance alleges that Forestburg is ten miles from 
Woonsocket, ten miles from Artesian, and that there were no side tracks 
between the two towns mentioned, except at the said town of Forestburg; 
and that said station has been closed during the past three years; that dur- 
ing the past year about sixty-five cars of stock, grain and coal have been 
shipped from and received at said station, and that the number of cars would 
be increased, if not doubled, if said depot was opened and trains compelled 
to stop at said station. 

That the petitioners belived they were entitled to better treatment from 
said railroad company. 

On the 1st day of March, 1897, Mr. A. J. Earling, general manager of 
the above defendant road, was furnished with a copy of said complaint, and 
on the 8th day of March Mr. Earling filed an answer lo said complaint, and 
in substance said: '*I have to say that at no time has the station been closed, 
the company having always kept it open for the convenience of passengers, 
and taken proper care of freight received or shipped at that station, al- 
though no agent has been employed since October, 1894; that no freight has 
ever perished for want of care at said station, as the section foreman, who 
lives in the depot, has taken care of freight and kept the building warm; 
that the charges received for freight at said station during the month of 
January, 1897, had only been $19, and that it would not pay to keep a regular 
agent at said station." 

Owing to accumulated business in the office of the Board of Railroad 
Commissioners no action was taken on the said complaint until July 8, 1897. 
On that date General Manager A. J. Earling was notified by the Commis- 
sion that W. T. LaFoUette, Commissioner of the First district, would meet 
a representative of said road and investigate the closing of the station at 
Forestburg, on the 21 st day of July. 
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Pursuant to said arrangement, Commisdioner LaFollette went to the sta- 
tion of Forestburg" on the 2l9t.day of July and examined into the necessity 
of an agent at said station, and was met there by E. G. Perkins, train dis- 
patcher of that division, and M. J. Brannan, road master, who appeared in 
behalf of said railroad. 

The evidence produced showed that there was one general store at said 
station of Forestburg, owned by Mr. Sharp, and that his son, W. Z. Sharp, 
was engaged in buying grain and live stock at said station. None of the pe- 
titioners appeared except W. Z. Sharp and Hiram Bodee. 

Mr. Perkins, on behalf of the railroad, stated that Mr. W. Z. Sharp had 
been employed to care for freight received and forwarded since early in 
May, 1897. 

He also presented figures said to be taken from the books of the office at 
headquarters of the company, which showed that for the past three years 
only vfifty-one cars had been shipped from said station, and that during the 
past year only fifty-eight cars had been forwarded and received at said sta- 
fion. 

Mr. Rodee, on behalf of the petitioners, stated that he had shipped five 
car loads from his own farm during the past year, and most of it had been 
shipped from other stations because there was no agent kept at Forestburg, 
within two miles of his place. 

He was of the opinion that at least thirty-five more cars of live stock 
would have been shipped from said station during tne past year if there had 
been a regular agent employed at that station. 

He also stated that if Mr. Sharp was kept in charge of the station he 
was of the opinion the patrons would for the present be fairly well satisfied, 
but thought the increased crop this year would probably call for better ser- 
vice later in the season. 

From the evidence taken it appears to the State Board of Commission- 
ers that for the present the business at said station is fairly well cared for 
by Mr. W. Z. Sharp, who is employed by said company (although not a reg- 
ular authorized agent); and the receipts of said station being very light, we 
are of the opinion that at this time the Board is not warranted in ordering 
said railway compauj to employ more competent and proficient service. 

However, if in the near future the business at said station of Forest- 
burg should materially increase, this Board will further consider the mat- 
ter in the light of justice to the shippers and railroad company. 

Done in open session this 24th day of September, 1897. 

W. T. LaFollette, 

Attest: Chairman Pro Tem. 

H. W. Sawyer, Secretary. 

[SEAL] 
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complaint no. 4. 

The Citizens of Faifview, S. D., 



Chicago, Milwaukee & St. Paul Railway Com- 
pany, j 

This complaint was filed with the commission on June 2nd, 
1897, and the petition alleged the closing of the station at that 
point by said railway company and asked that the commission 
issue an order directing said company to re-open the same. 
The commission took the matter up with the railway company, 
and on July 9th, 1897, at the request of the commission the 
the railway company re-opened said station. 

COMPLAINT NO. 5. 

John Tohey, of Emery, S. D. 

vs. 

Chicago, Milwaukee & St. Paul 
Railway Company. 

This complaint was filed with the commission on April 2, 
1897, and alleged the granting by said railway company of a 
site for a creamery at Emery at a point within 150 feet of com- 
plainant's hotel; and further alleged that as there was no sew- 
erage or drainage from this location that the erection of the 
creamery at that point would be a nuisance and would ruin his 
business. The case was taken up by the commission and after 
having investigated fully a request was made of the railway 
company that the location at that point be not granted to the 
creamery company, and on May 12, 1897, received the follow- 
ing letter from the Chicago, Milwaukee & St. Paul railway 
company: 
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Mb. H. W. Sawyer, 

Sec'y State Board of R. R. Commissioaers, 
Sioux Falls, South Dakota. 
Dear Sir: 

In answer to your letter of the fifth inst. I have to say that the com- 
pany has declined to furnish a location on its depot grounds at Emery, South 
Dakota, for the creamery referred to. 

The communication to Commissioner LaFollette is herewith returned 
as requested. 

Yours truly, 

A. J. Earling, 
Second Vice-Pres*t & Gren'l Manager. 

COMPLAINT NO. 6. 

Tea Elevator Company 

vs. 
Great Northern Ry. Co. 

This complaint was filed with the Commission on May 4, 
1897, and alleged that said elevator company had duly peti- 
tioned said railway company for the location of an elevator site 
on their side track at the station of Tea, Minnehaha county. 
South Dakota, and that said petition had been refused by the 
railway company. The complaint further asked the condem- 
nation of a site for said elevator company at the station of Tea. 
On Wednesday, June 30, a hearing was held at said station and 
an investigation made of the facts in the case, and the railway 
company duly advised that unless said petition was granted 
the Commission would proceed to condemn a site. The rail- 
way company, on receipt of this advice from the Commission, 
notified the elevator company that the site would be granted to 
them; but owing to the failure of the crop the elevator company 
decided not to build that season, so the case was dropped. 
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COMPLAINT NO. 7. 

Allen & Lee, Clear Lake, S. D. ^ 

. I 

V8. I 

Burlington, Cedar Rapids & Northern 
Ry. Co. J 

This was a compjiaint from Allen & Lee, attorneys, asking 
for condemnation of an elevator site for Mathers, Penberthy & 
Greger. The Commission advised Allen & Lee that a hearing 
would be ordered, and in reply to this communication the Board 
was advised by complainants that the case had been withdrawn. 

COMPLAINT No. 8. 

Fred. Bartels, 

vs. 

Chicage & Northwestern Railway Com- 
pany. 

This complaint was filed with the Commission on May 15, 
1897, and alleged that the complainant, Mr. Fred Bartels of 
Gary, S. D., was the owner of a warehouse located upon the 
side track of said railway company at Gary. That said ware- 
house had been located at that point for nearly eighteen years 
under a lease, a copy of which Mr. Bartels was not in posses- 
sion of, and that he had received notice from said railway com- 
pany to remove said elevator from their side track forthwith, 
and asking the condemnation of said site by the Commission. 
The matter was taken up with the railway company by the 
Commission, and on July 20, 1897, the Commission were advised- 
by General Manager Whitman that Mr. Bartels' warehouse was 
located there without permission of the company and that the 
company should insist upon its removal. In reply to this com- 
munication the general manager was advised that should he 
persist in insisting upon the removal of the warehouse the Com- 
mission would proceed to condemn the site now occupied by 
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Mr. Bartels. General Manager Whitman thereupon advised 
the Commission that he had reconsidered his former decision 
and the warehouse would be allowed to remain. 

COMPLAINT NO. 9. 
Citizens of Kidder, S. D. 

vs. 
Great Northern Railway Co. J 

This complaint was filed with the commission of May 13th, 
1897, and alleged the closing of the station at Kidder by said 
railway company. The matter was taken up by the commis- 
sion and the railway company refusing to open said station 
a hearing was ordered at Kidder on May 25, 1897. Commis- 
sioner Kirkpatrick visited Kidder on the day set for the hearing 
and investigated the facts, and on the seventh day of July, 
1897, the following order was issued: 

Office of Railroad Commissioners, } 
Sioux Falls, Minnehaha, County, South Dakota, f 

The Citizens of Kidder 



Great Northern Railway Co. , 

On the 8th day of May, 1897, the board of railroad commissioners of this 
state received a written complaint from eighty-five citizens of Kidder, Mar- 
shall county, S. D., alleging that the patrons are unjustly treated by said 
railroad company, for the reason there is no agent kept at said station of 
Kidder to accommodate the patrons of said Great Northern railway com- 
pany, to their great detriment and inconvenience. The petition alleges that 
the average annual receipts of said station are fully $17,000, and that, ex- 
cept a short time in the fall, the station has been kept closed for several 
years. The president of said railroad, Jas. J. Hill, in answer says that all 
the receipts of said station for the year ending April 30, 1897, from all 
sources, were only $10,593.87, and the bulk of these receipts were from the 
shipment of grain, and an agent was kept at said station during the grain 
shipping season. 

On the 2oth of May, 1897, this ofiBce notified President James J. Hill of 
the defendant railroad that on the third day of June, 1897,. Commissioner 
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Kirkpatrick would meet any representative of said road at the station of 
Kidder, and investigate the grievances set forth in said plaintiffs' petition. 

Pursuant to this arrangement, Commissioner Kirkpatrick went to the 
station of Kidder on the 3d day of June, 1897, and examined into the 
question of the necessity of an agent at said station, and found that the facts 
were substantially as set forth in the petition of the citizens of said station 
and county. That there is no station nearer than seven miles in any direc- 
tion from Kidder, and that many citizens haul their grain and goods twenty 
miles to this point. 

In view of the facts in this case, we, the board of railroad commissioners 
of South Dakota, are of the opinion that the public welfare necessitates the 
keeping said station open, and that a regularly employed agent should at all 
times under the present existing conditions be kept at said station to accom- 
odate the patron shippers of said Great Northern railroad. 

Therefore^ We, the board of railroad commissioners of South Dakota, by 
the power conferred upon us by law, hereby order and direct: That the 
management of the great Northern railway company open the station of 
Kidder, Marshall county, South Dakota, for public business in the usual 
way. on the 19th day of July, 1897, by the managing officials employing and 
maintaining a station at said station of Kidder. 

Done in open session of the board of railroad commissioners, at their 
office in Sioux Falls, South Dakota, this 7th day of July, 1897. 
By order of the board, 

[SEAL.] W. T. LaFOLLETTE, 

Attest: Chairman, pro tern. 

H. W. Sawyer, 
Secretary. 

In compliance with the above order the railway station 
was duly opened by the railway company. 

COMPLAINT NO. UK 

Dr. A. S. Stewart, 



Burlington & Missouri Valley Railway Com- 
pany, and Fremont, Elkhorn & Missouri 
Railway Co. 

This was a complaint in the nature of a letter from Mr. 
Stewart, complaining that said railway companies did not de- 
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liver mail at the lower depot in the town of Hot Springs. The 
board directed Mr. Stewart to file a formal complaint with 
• them setting forth the facts in the case, when the matter would 
be acted upon. No reply was received to this communication 
nor to one or two others subsequently written: The case was, 
therefore, dismissed. 

COMPLAINT NO. 11. 
Citizens of Pair view, 

vs. 

Chicag^o, Milwaukee & St. Paul Railway 
Company. 

Error in docketing. This case should not have appeared 
on the docket. Is the same case as No. 4. 

COMPLAINT NO. 12. 

Citizens of Britton, Newark, et al, 

vs. 

Chicago, Milwaukee & St. Paul Railway 
Company. 

This was a complaint filed with the commission on January 
10, 1897, alleging great inconvenience caused to the patrons of 
said railway by the fact of having a train only every other day, 
and asking an order from the commission to compel said rail- 
way company to put on a daily train. This matter was taken 
up at once with the railway company and upon the request of 
the commission a daily train was put on. 

COMPLAINT NO. 13. 
William Morgan, 



Chicago, Milwaukee & St. Paul Railway I 
Company. J 

This was a complaint received from Mr. William Morgan, 

of Langford, South Dakota, alleging that he had been -for a 
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number of years endeavoring to get said railway company to 
construct a highway crossing on the section line between sec- 
tions 16 and 17, about two and one-half miles north of Lang- 
ford, and asking that the matter be taken up by the commis- 
sion. The company were duly notified of the complaint, and at 
the request of the commission the crossing was constructed by 
said railway company. 

COMPLAINT NO. 14. 
J. H. Waite et al, Burch, S. D., 

vs. 
Great Northern Railway Company. 

This was a complaint filed with the commission August 
12th, 1897, alleging that the township board of Miller town- 
ship had been for a number of years endeavoring to secure the 
construction of a railway crossing on the line of said railway 
company in district No. 3 of township No. 127, range 58. The 
niatter was taken up by the commission with the railway com- 
pany and at the request of the board the crossing was con- 
structed. 

COMPLAINT NO. 15. 
Citizens of Humboldt, S. D., 



Chicago, St. Paul, Minneapolis & Omaha Rail- 
way Company. 

This complaint was filed with the Commission on July 14, 
1897, and alleged that said citizens of Humboldt, and the coun- 
try tributary, were greatly inconvenienced because of having 
no station facilities at that point, and asked that the Commis- 
sion issue an order compelling said company to erect a station 
on their sidetrack at Humboldt. On the 30th day of August, 
1897, in compliance with the notice duly served on said railroad 
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company, a hearing was held at Humboldt and evidence taken 
in behalf of both the complainants and the railway company. 
After duly considering all of the evidence in the case the fol- 
lowing order was issued by the Commission: 

Office of Railroad Commissioners, ) 
Sioux Falls, Minnehaha County, S. D. f 

The Citizens of Humboldt, South Dakota, "I 

vs. V 

Chicago, St. Paul, Minneapolis & Omaha Ry. Co. J 

"On the 28th day of July, 1897, the Board of Railroad Commissioners of 
this state received a written complaint from 68 citizens of Humboldt, Min- 
nehaha county. South Dakota, alleging that the citizens of said town and 
vicinity were unjustly treated and inconvenienced by reason of there being 
no depot at said station to accommodate the patrons of the above named rail- 
road company. 

The petition further al legos, that the nearest stations to the village of 
Humboldt, are Hartford, 7 miles east, and Montrose, 8 miles west, and that 
the gross receipts of said station, for the past year, amounted to over $13,000; 
. that there is at said station a general store, post office, express office, lum- 
ber yard, harness shop, three grain warehouses, coal houses, one firm buy- 
ing live stock, two firms selling farm machinery, one wagon repair shop, 
one blacksmith shop and other lines of business about to be started. 

That there are 96 voters iu the civil township in which said station is 
located. 

On the 4th day of August, 1897, this office notified W. A. Scott, general 
manager of the Chicago, St. Paul, Minneapolis & Omaha Railway Co., that 
a hearing: in the case of the city of Humboldt vs. the defendant railroad, 
would be held at said station on the 30th day of August, 1897. 

Pursuant to this notice Commissioners LaFollette and Alexander Kirk- 
patrick and Secretary Sawyer, did on the 30th day of August, 1897, go to 
said station and hold said hearing. 

The defendant railroad company was represented by Division Superin- 
tendent H. Spencer, and Judge H. H. Keith of Sioux Falls. 

The Board met at the hour of 2 o'clock, p. m. 

On the part of the citizens of said Humboldt the following witnesses 
were sworn by Commissioner LaFollette: 

D. M. Smith, F. B. LocUwood, W. Englehard, Peter Fenton, A. J. 
Murphy, P. H. Gallagher and August Meyer. 
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On the part of the defeDdant railroad Superintendent Spencer was 
sworn. 

The plaintiff citizens of Humboldt, by their sworn testimony, substan- 
tiated the allegations of their complaint, except that the amount of receipts 
at said station were a little less than $12,000 for the year last past. 

It was clearly shown by the plaintiffs that there was from 150 to 200 
heads of families who did business at said station, and that as a result of 
there being no depot, or station agent at said station of Humboldt, frequently 
goods shipped there had been destroyed and shippers were greatly incon- 
venienced and annoyed. 

The evidence also showed that persons buying grain and live stock at 
said station were unable to keep advised of the daily markets by reason of no 
agent or telegraph operator being at said station, and that a great deal more 
business would be done if the proper depot facilities were maintained by 
said defendant company. 

The defendants admitted there was no question at issue between the 
railway company and the complainants as to the inconvenience of not hav- 
ing a depot and agent at said station; that they did not believe that the 
shippers on their line would be increased by a depot there, as they would 
get the business at other stations along the line. 

The defendants offered in evidence a statement of figures showing there 
was only $11,793.37 received from the business of said station during the fis- 
cal year ending June 30, 1897, of which $2,122.83 is called gross earnings in 
South Dakota, and $9,670.54 upon the long haul or car load lots, and the 
profits on business at this station is said to be only $388.66. 

They also make the suggestion that it is exceedingly doubtful whether 
the Board has the power to order the building of depots, or the maintenance 
where none heretofore existed. 

This Board of Railroad Commissioners have carefully examined the evi- 
dence in his case offered by the plaintiffs and defendants and have also ex- 
amined the law authorizing the action of the Board in cases of this kind, 
which may be found in Chapter 110, Page 269, Session Laws of 1897. 

In view of the facts in this case we are of the opinion that in order to 
promote the convenience and accommodation of the public, and provide such 
facilities for the welfare of the people as the terms of the charter of said 
company and laws of the state contemplate, that a depot of sufficient capa- 
city to accommodate the business received at said station should be erected 
by said Chicago, St. Paul, Minneapolis & Omaha Railway Company; that 
said depot should be erected at the earliest possible date that is reasonable 
and expedient for the fall t?ade of 1897, and that an agent and telegraph 
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operator should be maintained at said slution at all times under the present 
existing conditions. 

Therefore, we, the Board of Kail road Commissioners of South Dakota, 
by the powers conferred upon us by law, hereby order and direct, that the 
management of the Chicago, St. Paul, Minneapolis & Omaha Railway 
Company erect, build, or cause to bo buiit, a depot at Humboldt, Minnehaha 
county, South Dakota, of sufficient size to accommodate the needs of your 
patrons at said "station; and that you build or cause the same to be built 
within sixty (60) days from the date of this order. 

Further it is hereby ordered and directed, that when said building is 
completed that you employ some competent person to act as station agent at 
said station of Humboldt. 

Done in open session of the Board of Railroad Commissioners at the 
office in Sioux Falls, Minnehaha county, South Dakota, this ninth day of 
September, A. D., 1897. 

By order of the Board, 

W. T. LaFollette, 

Chairman Pro Tern. 
Attest: 

H. W. Sawyer, 

Secretary." 
(SEAL.) 

In compliance with the above order the railway company 
duly constructed a station and installed therein an agent; and 
the commission take pleasure in referring your attention to 
the very substantial increase in the volume of business at that 
point, and also to the material growth and prosperity of said 
point by virtue of the construction of said station. 

COMPLAINT NO. 16. 
Farmers' Traffic Association of Parkston, South Dakota, ^ 



Chicago^ Milwaukee & St. Paul Railway Company. 

This complaint was filed with the commission on July 26, 
1897, and was a petition for the condemnation of an elevator 
site at Parkston. The commission immediately took the 
matter up with the railway company, and at the request of the 
board the site asked for was granted. 
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COMPLAINT NO. 17. 
p. R. Crothers, et al, of Hetland, South Dakota, 

vs. 
Chicago & North -Western Railway Company. 

This was a petition asking for the condemnation of an 
elevator site at the station of Hetland, South Dakota, and was 
received July 28, 1897. The matter was taken up with the 
railway company, but before any decision had been arrived at 
the commission were notified by the petitioners that owing to 
the failure of the crop in that section, the petition was with- 
drawn. The case was therefore dismissed. 

COMPLAINT NO. 18. 
George Knudson, Brookings, S. D., 



Chicago & Northwestern Railway Co. 

This complaint was filed with the Commission on August 
14, 1897, and alleged that the complainant was the owner of a 
lot upon the sidetrack constructed by the Brookings Roller 
Mill Company over the maintrack of the Chicago & North- 
western Railway Company to the said roller mill, and that the 
petitioner had erected upon said lot a warehouse, and that said 
railway company had refused to receive or set out cars to said 
petitioner for the transaction of business. The matter was 
taken up with the railway comyany, and at the request of the 
Commission the company set out and transferred the cars for 
Mr. Knudson. 



COMPLAINT NO. 19. 
H. O. Prank, Webster, S. D., 



Chicago, Milwaukee & St. Paul Railway Com- 
pany. 

This complaint was filed with the Commission on August 
14, 1897, and asked for the condemnation of a warehouse site 
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for the handling of grain on the sidetrack of said railway com- 
pany at its station at Kellar, S. D. The matter was taken up 
with the railway company, and at the request of the Commis- 
sion the site was granted to Mr. Frank. 

COMPLAINT NO. 20. 
Citizens of Elk Ppint, S. D., 



Chicago, Milwaukee & St. Paul Ry. Co. 

The complaint was filed on September 11, 1897, by the 
citizens of Elk Point, and asked that the Railway Commission 
issue an order compelling said railway company to construct a 
crossing and open the street at the intersection of Walnut 
street in said city of Elk Point and the right of way of said 
railway company. On December 16, 1897, after a due investi- 
gation of the premises and all of the facts, the following order 
was issued: 

Ofeice of the Board of Railway Commissioners, } 
For the State of South Dakota, f 

Sioux Falls, December 16, A. D., 1897. 

RESOLUTION. 

Be it Resolved, that we, the State Board of Railroad Commissioners, 
having under consideration the petition of the citizens of Elk Point, S. D., 
requesting this commission to open Walnut street in said city of Elk Point, 
S. D., at its intersection with the right of way and tracks of the Chicago, 
Milwaukee and St. Paul railway company, and praying that said railway 
company may be directed to build and maintain a street crossing at such in- 
tersection of said Walnut street and said railway company's line, 

Now, therefore, after due consideration of the facts in the case and a 
personal inspection of the ground, and it appearing that said city of Elk 
Point is willing to build said crossing at the expense of said city, provided 
the said railway company will allow the opening of said Walnut street, and 
will maintain said crossing after it shall have been duly constructed by said 
city, now therefore be it 

Sesolved, that this commission hereby notifies said railway company 

thai in their opinion it is just and proper that said railway company should 
BaUroad Oom.-4 
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open said street and maintain said crossing: after it shall have been duly 
constructed by said city of Elic Point. 

Done in open session on the day and date above written. 

W. H. Tompkins, 
Attest, Chairman. 

H. W. Sawyer, 
[seal.] Secretary. 

In'compliaDce with the above order Walnut street was 

opened up and the crossing duly constructed by the railway 

company. 

COMPLAINT NO. 21. 
Citizens of James, South Dakota, ] 

vs. ! 

Chicago, Milwaukee & St. Paul Railway 
Company. J 

This complaint was filed with the commission on August 
31, 1897, and alleged that the citizens of James and territory 
adjacent thereto were greatly inconvenienced because of the 
closing of the station at that point. The matter was taken up 
by the commission and the railway company were advised that 
the board, after due consideration of all the facts in the case, 
were of the opinion that said station should be opened. In 
compliance with this request the board received the following 
communication from General Manager Earling: 
Mr. H. W. Sawyer, 

Secretary of the Board of R. R. Commissioners, 
Sioux Falls, South Dakota. 

Dear Sir:— In reply to your letter of the twenty-third, in further ref- 
erence to the petition for an agent at James, South Dakota, I have to say 
that the agent who will be sent to that place within the next few days will 
be an operator and will be prepared to perform whatever telegraph service 
may be required by the citizens. 

Yours truly, 

A. J. Earling, 
Second Vice Pres't and Gen'l Manager. 

In accordance with the above letter the station was duly- 
opened. ^ 
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COMPLAINT NO. 22. 

Citizens of Chamberlain et ai, ') 

vs. ! 

Chicago, Milwaukee & St. Paul Railway 
Company. i 

This complaint was filed with this commission on Septem- 
ber 4, 1897, and was signed by the citizens of Chamberlain and 
all of the towns between Mitchell and Chamberlain on the Chi- 
cago, Milwaukee & St. Paul Railway, and alleged that said 
petitioners were greatly inconvenienced because of the fact 
that they had no daily passenger train on said line, and that 
the freight train, owing to the heavy traffic by shipment of 
grain and cattle, was many times greatly delayed, thereby 
causing the petitioners great embarrassment in a business way 
by delay in mail and express, besides great bodily discomfort 
by the unpleasant features of the necessary switching of an ac- 
commodation train. A hearing was held in said case and after 
due consideration of all of the facts in the case the following 
order was issued by the commission: 

Office of the Railroad Commissioners, { 
Of the State of South Dalota. j 

Citizens of Chamberlain et ai, ) 

vs. 
The C, M. & St. P. Railway Co j 

The complainant having filed with the commissioners their complaint 
and petition, dated September 1, 1897, and this commission, by an order in 
their behalf, having cited the Chicago, Milwaukee & St. Paul railway com- 
pany to appear before this commissicm on the fourteenth day of October, 
1897, and show cause why petition of said parties should not be granted; 

The Chicago, Milwaukee & St. Paul Railway Company having appeared 
before this commission on said day, and submitted its evidence, data and 
reports, and statements concerning the matters complained of; 

Now upon due consideration of all such evidence and information this 
commission finds; 
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—. . ^ _— ' 

I. 

That the Chicago, Milwaukee & St. Paul Railway Company owns and 
operates a line of said railway, in connection with its other lines of railway, 
from Mitchell to Chamber-lain, in the State of South Dakota, being a dis- 
tance of sixty-seven (67) miles. 

' II. 

That for more than one year labt past said railway company has not 
operated, or run, a regular passenger train over its said line of railway, 
but that the only passenger service rendered the public has been by service 
of coaches attached to a train of freight and cattle cars, forming what is 
commonly known as a mixed train, and occupying from four to eight hours 
to make the trip from Mitchell to Chamberlain, or from Chamberlain lo 
Mitchell, and many times subject to very great delays en route by reason 
of handling freight traffic, switching of cars and other causes not incident to 
regular passenger trains. 

That such mixed train is usually composed of some cars not equipped 
with the best couplers or air brakes, by reason of which the feoaches in 
which passengers are carried are many times jerked and bunted in a violent 
and dangerous manner, rendering travel upon said train dangerous and dis- 
agreeable, especially to ladies and children. 

Wherefore this commission finds that such mixed train is not a safe or 
reasonable means for the transportation of passengers. 

IIL 

This commission further fidds, that according to %he reports and ad-* 
missions of said railway company, its earnings from business proper and 
usually carried and transacted by passenger trains for the ending June 30th, 
1897 was as follows: 

Passenger fares $13,291 95 

Carrying U. S. Mails— less deduction of $447,68 account of ^now. . . 8,775 54 

Express 1,552 39 

Excess baggage, commissions, sale of tickets for long distance^, at 

stations named and intermediate, not reported , , . , 

Total $23,619 88 

That the expense of operating regular passenger trains over S8|.id line, 
between Mitchell and Chamberlain, for said year, including repairs to loco^ 
motives and cars, engine and train service, train supplies, fuel, oil and 
waste, is estimated by said company at the sum of $15,422.07, from all which 
this coznmiasiQa finda that there ie sufiloleat trafflo proper to be handled by 
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a regular passenger train to pay all the expense of operating such a train 
and earn a net revenue of at least $8,000 a year. 

That in the judgment of this commission such traffic issuflQcient to justi- 
fy this commission in ordering said railway company to operate a regular 
p?»8senger train between said stations, daily each way (except Sundays). 

Now, therefore upon due consideration of all the facts and circumstan- 
ces, it is ordered: That on and after the fifteenth day of November, 1897, 
the Chicago, Milwaukee & St. Paul Railway Company do operate a regular 
passenger train each way daily (except Sundays), from and between the 
stations of Mitchell and Chamberlain, and over its entire line of railway 
from Mitchell to Chamberlain, wholly distinct and separate from' any 
freight train, or freight cars, and that it wholly refrain from including in, 
or attaching to such passenger trains any freight or cattle cars whatever, 
except in cases of emergency, or fast or perishable freight, and then only in 
cars fitted with air brakes and modern couplers. 

By the Board of Railroad Commissioners of the State of South Dakota, 
> dated and entered of record this fourth day of November, 1897. 

W. H. Tompkins, 

Chairman. 
Alex Kirkpatrick, 
W. T. LaFollett, 
Attest, Commissioners. 

H. W. Sawyer, 
[SEAL.] Secretary, 

I hereby certify that the foregoing findings and order to be a true copy 
of the original findings and order filed in this office on the fourth day of 
November, 1897. 
[SEAL.] H. W. Sawyer, 

Secretary. 
The railway company refusing to comply with said order 
an action was brought in the district court to compel the en- 
forcement of the order, before the Hon. Judge Smith, at 
Mitchell. 
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COMPLAINT NO. 23. 
Citizens of Harrisburg, S. D., 

vs. 
Chicago, Milwaukee & St. Paul Railway Comp'y. 

This complaint was filed with the commission on Septem- 
ber 4, 1897. and alleged the closing of the station on the line of 
said company at Harrisburg, and the great inconvenience to 
the patrons of said company thereby, and asking that an order 
be issued by the commission compelling said railway company 
to reopen the station at that point. 

On the thirteenth day of October, 1897, a hearing was held 
at Harrisburg, where the evidence was taken of both the com- 
plainants and the railway company, and after due and careful 
consideration of the evidence there taken, the commission 
issued the following order: 

Office of Railroad Commissioners. { 
Sioux Falls, Minnehaha County, S. D. s 

The Citizens of Harrisburg, South Dakota, 
vs. 

Chicago, Milwaukee & St. Paul Railway Co. 

On the fourth day of September, 1897, the State Board of Railroad Com- 
missioners of South Dakota received a written complaint from the citizens 
of Harrisburg, Lincoln county, South Dakota, alleging they were unjustly 
treated by the C. M. & St. P. R'y Co. failing to furnish a regularly em- 
ployed station agent at said station of Harrisburg and not supply said 
patrons of the road with a freight office, a ticket office and no passenger 
depot. 

On the 6th day of September, 1897, General Manager A. J. Earling of 
said road, was notified that said complaint was filed and an early reply was 
solicited. 

On the eighteenth day of September, 1897, no reply having been re- 
ceived from the general manager of said road regarding the complaint, the 
secretary of the Board of Railroad Commissioners again requested some 
action in the matter on the part of the railroad company. 

September 28, 1897, General Manager A. J. Earling of the C. M. & St. 
P. Ry. Co., replied, setting forth the allegations that for sopie years a busi- 
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ness man of Harrisburg by the name of Louis Minzer had acted as agent in 
the matter of billing, ordering cars, etc., and so far as the road was advised 
the business had been satisfactorily handled. The board was also notified 
that within the next few weeks some arrangements for handling the busi- 
ness of the station would be made if the present was unsatisfactory. 

The complainant citizens were notified of the proposition of General 
Manager Earling of said road, and they were unwilling to accept a continu- 
ance of the present methods or the proposed changes, but insisted they were 
entitled to the services of a regularly employed agent, and that there should 
be a suitable depot prepared to care for the business received and forwarded 
from said station of Harrisburg. 

On the twenty -ninth day of September, 1897, Station Agent F. O. Gibbs 
of Sioux Falls, S. D., was requested to give the Board of Railway Commis- 
sioners *'a statement of the earnings of Harrisburg station, both passenger 
aad freight, for the period September 1, 1896, to September 1, 1897." 

On the second day of October, 1897, notice was personally served on F. 
O. Gibbs, station agent at Sioux Falls, So. Dak., and a copy sent by mail to 
A. J. Earling, general manager of said road at Chicago, III., that a hearing 
would be-held at Harrisburg, S. D., on Wednesday, the thirteenth day of 
October, 1897, at one o'clock p. m., for the purpose of taking evidence in the 
case of the citizens of Harrisburg vs. the C- M. & St. P. Ry. Co. 

Pursuant to said notice the full Board of Railroad Commissioners, 
together with the secretary, Mr. Sawyer, and Stenographer Morcom, met 
the assistant general superintendent, Mr. Goodnow, and the citizens of Har- 
risburg, and examined into the necessities of an agent at said station and 
repairing said depot. 

On the part of the complainant about twelve witnesses gave their 
sworn evidence in the case, and Louis Minzer was sworn on behalf of the 
defendant railroad. 

The evidence on the part of the complainants disclosed the fact that 
they were greatly inconvenienced and annoyed by not having an agent at 
said station, and that they frequently had their freight carried by said 
station and were unable to locate it for several days thereafter; that they 
were greatly bothered to get freight cars to make their shipments when 
they attempted to order them through Mr. Minzer; that whenever they 
desired to travel on the passenger trains that passed through said station 
they were unable to procure a round trip ticket from said station, and 
therefore they had to pay cash fare at four cents per mile, which was a dis- 
crimination against them over the other South Dakota passengers who 
travelled from other stations where round trip tickets were sold at a lower 
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rate; that somewhere from 225 to 250 cars of freight had been shipped from 
said station during the past year, and about seventy cars of freight had 
been received at said station during the same period, to say nothing of the 
way freight received by the merchants and other citizens. 

On the part of the defendant railroad, Louis Minzer was duly sworn and 
testified he had been in the employ of said railway company in Iowa for 
about nineteen years, and that for acting in the capacity of quasi-agent, at 
the present time, he received no compensation for his services, except free 
passage over said company's line of road whenever he wished to travel. 
That it was his best judgment that over 200 cars of freight had been shipped 
from said station during the past year and about sixty cars had been 
received; that the people would be better served if a regular agent was em- 
ployed and the depot was repaired and kept open for the accommodation of 
of the patrons of the road. He estimated that for loaded cars of freight 
shipped from said station the company probably received an average over 
$50 per car. 

Assistant General Superintendent Goodnow was asked if he had any 
figures with him to show the number of cars shipped to and from said sta- 
tion during the past year, and he said he did not have any figures regarding 
freight, but that the passenger fares collected to and from said station were 
$270.28. 

The defendant railroad company not having furnished the board with 
the earnings of said station as requested on September 29, 1897, this board 
must rely entirely upon the sworn estimates given by the witnesses tor 
complainants and defendant. 

Therefore, the evidence showing that about 300 cars of freight was re- 
ceived and forwarded from said station of Harrisburg during the past year, 
and that at a reasonable estimate the average earnings of each car would be 
$55, the receipts of said station would be about $17,000. 

If there had been a regularly employed agent at said station it is fair 
to presume the business of said station would have been several hundred 
dollars more. 

In view of the facts of the case as presented to this board, we are of the 
opinion that the patrons of said road are justly entitled to better service 
from said railway company, who occupy the position of common carriers, or 
a public highway for the transportation of commerce from one part of the 
country to another, and that the depot at said station should at once be 
repaired and opened at all regular business hours for passengers and freight 
by the employment of a regular agent. . 

We, the Board of railroad commissioners of the State of South Dakota, 
by the power conferred upon us by law, hereby order and direct that the 
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maDagement of the Chicago. Milwaukee & St. Paul Railway CompaDy at 
once repair the depot building at Harrisburg, South Dakota, for receiving 
passengers and freight, and that the same be repaired by Monday, the 
eighth day of November, 1897. It is further ordered and directed that at 
that date you employ some competent person to act as agent at said station 
of Harrisburg, who will keep said station open at regular hours for the 
convenience and comfort of passengers and care of freight received. 

Done in open session of the Board of Railroad Commissioners at their 
office in the City of Sioux Falls, South Dakota, this fourteenth day of Octo- 
ber, A. D. 1897. 

By order of the board. 

Attest: W. H. Tompkins, 

H. W. Sawyer, Chairman. 

[seal] Secretary. 

In compliance with the above order the railway company 
repaired and opened said station. 

COMPLAINT NO. 24. 

Citizens of Farmer, S. D., 

vs. 

Chicago, St. Paul, Minneapolis & Omaha Rail- 
way Company, 

This complaint was filed with the Commission on Septem- 
ber 16, 1897, and alleged great inconvenience to the petitioners 
by reason of the fact that said defendant railway company had 
no depot or other station facilities at said point, and praying 
that an order be issued by the Commission compelling said 
railway company to construct a depot at said point and main- 
tain permanently an agent. On November 8, 1897, a hearing , 
vvras held at Farmer, at which the Commission were present, 
and the railway company was represented by Division Super- 
intendent Spencer and Mr. Luce, attorney for said company. 
The evidence was taken on behalf of both the complainants 
and the railway company in reference to said petition. The 
Cominission, upon considering the case, were in doubt as to 
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whether or not they had authority to order this station con- 
structed, for the reason that Parmer was located at a point 
four and eight-tenth miles from Spencer, and only six and four- 
tenth miles from Pulton, and that owing to the existence of the 
statute to the effect that a sidetrack should not be ordered in 
within six miles of an existing sidetrack, the Commission were 
in doubt as to whether or not said section would apply to an 
order to construct a depot where the sidetrack had already 
been voluntarily constructed by said company. The Commis- 
sion addressed the following letter to Hon. Melvin Grigsby, 
attorney general of South Dakota: 

''Dec. 16, 1897. 
Hon. Melvin Grigsby, 

Attorney General, 

Sioux Falls, South Dakota. 

Sir: — Pursuant to a petition received from the citizens of Farmer, Han- 
son county, S. D., on Sept. 29th, 1897, asking for the construction of a depot 
on the line of the Chicago, St. Paul, Minneapolis & Omaha Railway Com- 
pany, at said station, a hearing was had at such station on the eight day of 
November, 1897. 

About tWenty-five of the petitioners appeared at said hearing and the 
railway company was represented by its attorney, Mr. Luce, and Division 
Superintendent Mr. Spencer, at which time the evidence was reduced to 
writing. 

The Railroad Commissioners have carefully considered the facts sub- 
mitted and equity suggests that the claim of the petitioners be granted. 

A legal proposition, however, has arisen, see Chapter 173, Section 1, 
Laws 1893, which makes it seem proper for this Board to ask for your opinion 
as attorney general of the state, and we therefore aek you for an opinion in 
writing at your earliest convenience. 

W. H. Tompkins, 

Chairman. 

Attest: 

H. W. Sawyer, 

Secretary." 

In reponse to the above letter the Commission received the 
following letter from Attorney General Grigsby: 
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- 1- . , 

"Sioux Falls, S. D., December 18, 1897. 
The Honorable Board of Railroad Commissioners op the State of 

South Dakota. 

Gentlemen:— I am in receipt of your communication of the 16th, inst., 
which is as follows: 

Sir: — Pursuaht to a petition received from the citizens of Farmer, Han- 
son county, S. D., on Sept. 29, 1897, asking for the construction of a depot on 
the line of the Chicago, St. Paul, Minneapolis & Omaha Railway Company, 
at said station, a hearing was had at such station on the eighth day of No- 
vember. 1897. 

About twenty-five of the petitioners appeared at said hearing* and the 
railway company was represented by its attorney, Mr. Luce, and Division 
Superintendent Mr. Spencer, at which time the evidence was reduced to 
writing. 

The Railroad Commissioners have carefuHy considered the facts sub- 
mitted and equity suggests that the claim of the petitioners he granted. 

A legal proposition however has arisen, see Chapter 173, Section 1, 

Laws of 1893, which makes it seem proper for this Board to ask for your 

opinion as Attorney General of the State, and we therefore ask you for an 

opinion in writing at your earliest convenience. 

W. H. Tompkins, 

Chairman." 
Attest: 

H. W. Sawyer, 

Secretary. 

After a careful consideration I am of the opinion that in as much as the 
petition presented to you asks for the establishment of a station at a point 
where sidetracks have already been put in; Chapter 173 of the Laws of 1893, 
being an Act providing for the construction of sidetracks to warehouses, 
would have no bearing on the question before you for a decision, except by 
inference or implication. 

. Your authority, with reference to requiring railway companies to estab- 
lish stations, seems to me to be conferred by Section 2 of Chapter 110 of the 
Laws of 1897. 

Chapter 173 of the Laws of 1893, which provides that such * 'sidetrack 
shall not be located within six miles of any existing station where there are 
sidetrack facilities" might possibly be regarded as indicating, by inference 
at least, that railroad companies should not ordinarily be required to main- 
tain stations nearer to each other than six miles. If sidetracks, at which 
trains are not compelled to stop, cannot be required nearer than six miles 
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apart, it is reasonable to su'ppose that stations at which all trains must stop 
should not be closer together. 

My attention has been called in this connection to Section 11 of Chapter 
no of the Laws of l889. That section provided that depots might be re- 
quired at each point where two lines of rOad intersected, but not unless 
there was a village of at least one hundred inhabitants "and a postoflBoe 
within one mile of such depot. That section has, in my opinion, been re- 
pealed by Section 39, Chapter 110 of the Laws of 1897. 

Except by inference from Chapter 173 of the Laws of 1893, I know of no 
provision of law controlling' your action as to the matter presented, other 
than as found in Section 2, Chapter 110, Laws of 1893. 

As to the equities of the case, that is for. you to consider and to decide, 
your decision being subject to review by the courts. 

You may be interested in the decision of some of the courts on cases 
whieh have been before them involving conditions somewhat similar, and I 
therefore eall your attention to the following decisions rendered in Iowa 
and Nebraska under statutes exactly like, or quite similar to ours: 
State vs. Des Moines and K. C. Ry. (Iowa) 54 N. W., 461. 
State vs. Republican Valley Ry. Co. (Neb.) 24 N. W., 329. 
State vs. C, M. & St. P. Ry. Co., 27 N. W., 434. 
Respectfully yours, 

Melvin Grigsby, 

Attorney General. 
Upon receipt of the above opinion from the attorney gen- 
eral the commission issued the following order: 

Office of* the Railroad Commissioners of the \ 
State of South Dakota, f 

Citizens of Parmer, South Dakota, 



Chicago, St. Paul, Minneapolis & Cmaha Ry. Co. 

ORDER. 
On the sixteenth day of September, A. D. 1897, Board of Railroad Com- 
missioners of this state received a written complaint, signed by fifty-eight 
citizens of Farmer and vicinity, alleging that the citizens of the said Far- 
mer, a town located on the line of the defendant company in Hanson county. 
State of South Dakota, were unjustly treated and inconvenienced by reason 
of there being no depot at said station to accommodate the patrons of the 
above named railroad company, the petition further alleging that the 
nearest station to the the village of Farmer, is Spencer, four and eight- 
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tenth miles east of said station of Farmer, and Fulton, six and four-tenths 
miles west. 

That the gross receipts for said station of Farmer for the past year 
amounted to about $10,000, that there was represented at said village of 
Farmer the following lines of business: One general store, one blacksmith 
shop, one livery barn, one machinery firm, one hardware, one saloon, two 
grain elevators and coal sheds, stock shippers and other enterprises waiting 
for a depot. 

That there were over one hundred inhabitants within one mile of said 
station of Farmer. 

On the 14th day of October, A. D., 1897, this office notified Mr. Scott, 
general manager of the defendant company, that a hearing in the case of 
the citizens of Farmer versus the defendant company wouM be held at Far- 
mer, S. D., November 8, at 1:30, p. m. 

Said defendant company was represented by Division Superintendent 
Spencer, and Mr. Luce, attorney for said company. 

* The board met at said village of Farmer pursuant to notice, and a hear- 
ing was commenced at 1:30 p. m.. Commissioners Tompkins and LaFollette 
being present. 

In behalf of said citizens of Farmer the following witnesses were sworn 
by Commissioner Tompkins: Rev. William Kroeger, George D. Smith, Mr. 
McQuarters, Mr. D. Krier, Mr. I. J. White, Mr. W. J. Murray, Mr. A. F. 
Downer, Mr. C. G. Dunn; and on behalf of the defendant railway company, 
Division Superintendent Spencer was sworn. 

The plaintiff citiz< ns of Farmer, by th«ir sworn testimony, substanti- 
ated the allegation of their complaint. It is also shown by one witness on 
behalf of the complainant citizens of Farmer that at the time said defendant 
company constructed the side track at tl^at point, that the citizens of Fjirmer 
were promised a depot when the car load shipments of freight during any one 
year should have reached one hundred cars or more. The evidence also 
showed that persons buying grain and live stock at said station were unable 
to keep advised of the daily markets by reason of no telegraph operator be- 
ing there, and tl^at they were greatly inconvenienced thereby, and that q, 
great deal more business would undoubtedly be done at that point with an 
agent and proper depot facilities. 

The defendant admitted that there was no question between them and 
the complainants as to the inconvenience of not having a depot and agent at 
said station, but alleged that in their opinion business would not be in- 
creased on their line by reason of a depot being established there, as they 
would receive the same businesB at either Speocer or Fulton« 
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The defendants also offered in evidence a statement that the gross earn- 
ings of the station from all sources for the past year was $9,794.40, the most 
of which was inter-state shipments on car load lots. They also offered in 
evidence a time table of the Chicago, Milwaukee & St. Paul Ftailway Com- 
pany, for the purpose of showing that the average distance between stations 
on the line of that company was greater than the distance between Spencer 
and Fulton. 

At the conclusion of the taking of testimony in the case an adjournment 
of the hearing was taken and the Board advised tne parties interested that 
they would fully investigate the matter and on due consideration of all the 
facts, would arrive at their decision. 

On investigating the statutes bearing on this case the Bo^rd found the 
following sections which seem to them to be, if not bearing directly on the 
question at issue, certainly is a close implication of the law: Section of 
Chapter 173, Session Laws of 1893, provides as follows: "Railroad Commis- 
sioners may Order Construction.] Whenever in the judgment of the Board 
of Railroad Commissioners a railroad company operating any, or part of any, 
line of road in this state should construct a side track and any switching fa- 
cilities to any grain warehouse or mill located adjoining such railway com- 
pany's right of way. and connect the same with its main track, it shall have 
power to order that the same be constructed. Provided^ however^ That such 
side track shall not be located within six miles of aby existing station where 
there are side track facilities." 

On investigation of this section there seemed to be no doubt that the 
Board would not have the authority to order the construction of a side track 
at this point. The question arising in the mind of the Commission was 
whether or not the Commission had authority to order the construction of a 
depot at this point, the defendant co—pany having heretofore voluntarily 
constructed a side track. 

Section 11, Chapter 110, Session Laws of 1889, provides as follows: 
*'That the commission may order transfer facilities and suitable buildings 
in connection with the same, provided, however that no depot buildings or 
station house shall be required where or within one mile of which there 
shall not be a village or settlement containing at least 100 inhabitants and 
a post office." 

The commission were of the opinion that this statute would not apply in 
thit case for the reason that the evidence showed that there resided in the 
township in which the said village of Farmer is located something over 100 
voters. 
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Upon due con^deration of the matter however the commission decided 
to submit the matter to the Attorney General for 'his opinion, which was 
done by a communication from Chairman Tompkins, a copy of which will 
be found in the opinion of the Attorney General. In reply to the communi- 
cation of Chairman Tompkins the board received the foil wing opinion from 
the Attorney General: 

Sioux Falls, S. D., December 18, 1897. 
The Honorable Board of Railroad Commissioners of the State of South 

Dakota. 

Gentlemen: I am in receipt of yonr communication of the sixteenth 
inst., which is as follows: 
Hon. Melvin Gkigsby, 

Attorney General, 

Sioux Falls, S. D. 

Sir: Pursuant to a petition received from the citizens of Farmer, Han- 
son county, S. D., on September 29, 1897, asking for the constructioh of a 
depot on the line of the Chicago, St. Paul, Minneapolis & Omaha Railway 
Company, at said station, a hearing was had at such station on the eighth 
day of November 1897. 

About twenty-five of the petitioners appeared at said meeting and the 
railroad company was represented by^ts attorney, Mr. Luce, and division 
superintendent, Mr. Spencer, at which time the evidence was reduced to 
writing. 

The railroad commission have carefully considered the facts submitted 
and equity suggests that the claim of the petitioners be granted. 

A legal proposstion however has arisen, see Chapter 173, Section 1, 
Laws of 1893, which makes it seem proper ?or this board to ask you for your 
opinion in writing at your earliest convenience. 

W. H. Tompkins, 
Attest, Chairman. 

H. W. Sawyer, 

Secretary. 

After careful consideration I am of the opinion that inasmuch as the 
petition presented to you asks for the establishment of a station at a point 
where side tracks have already been put in, Chapter 173 of the laws of 1893, 
being an Act providing for the construction of side tracks to warehouses, 
would have no bearing on the question before you for decision, except by 
inference or implication. 

Your authority, with reference to requiring railway companies to es- 
tablish stations, seems to me to be conferred by Section 2 of Chapter 110 oi 
the Laws of 1897. 
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Chapter 173, of the Laws of 1893, which provides that ."such side track 
shall not be looaled within six miles of any existing^ station, where there are 
side track facilities" might possibly be regarded as indicating by inference 
at least, that railroad companies should not ordinarily be required to main- 
tain stations nearer loeach other than six miles. If side tracks, at which 
trains are not compelled to stop, cannot be required nearer than six miles 
apart, it is reasonable to suppose that stations at which all trains must stop 
shpuld not be closer together. 

My attention has been called, in this connection, to Section 11 of Chap- 
ter 110 of the Laws of 1889. That section provided that depots might be 
required at each point where two lines of road intersected, but not unless 
there was a village of at least one hundred inhabitants, and a postoflQce 
within one mile of such depot. That section has, in my opinion been re- 
pealed by Section 39, Chapter 110 of the laws of 1897. 

Except by inference from Chapter 173 of the Laws of 1893. I know of no 
provision of law controling >our action as ' to the matter presented, other 
than as found in Section 2, Chapter 110, Laws of 1893. 

As to the equities of the case, that is for you to consider and to decide, 
your decision being subject to review by the courts. 

You may be interested in the decision of some of the courts on cases 
which have been before them involving conditions somewhat similar, and I 
therefore call your attention to the following decisions rendered in Iowa and 
Nebraska under statutes exactly like, or quite similar to ours: 

State vs. Des Moines and K. C. Ry. Co., (loWa), 54 N. W. 461. 
State vs. Republican Valley Ry. Co., (Neb.) 24 N. W. 329. 
State vs. C. M. & St. Ry. Co., 27 N. W., 434. 
Respectfully yours, 

Melvin Grigsby, 
Attorney General. 

'■ Guided by the opinion of the Attorney General as to the law in the 
case, and after due and careful consideration of the facts the board are of 
the opinion that epuiiy would demand that in a case where a community 
would furnish a railway company iu a period of ten years business whicl^ 
would in the aggregate amount to $100,000 are entitled to such considera- 
tion from that company as asked for in their complaii^t. 

Therefore the commission is of the opinion that in order to promote the 
convenience and comfort of the public and provide such facilities for the 
welfare of the people as the terms of the charter of said company and laws 
of the state contemplate, that a depot of sufficient capacity to accomodate 
the busiaees reoeived at suoh statioa should be erected by said Chioago, St 
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Paul, Minneapolis & Omaha Railway ComiJany, and that an agerit and 
telegraph operator should be maintained at such station at all times under 
the; present existing conditions. ' 

Therefore; We, the Board of Railroad Commissioners of South Dakota, 
by the powers conferred upon u6 by faw, hereby order and direct that the 
managment of the Jhlcago, St. Paul, Minneapolis & Omaha Railway Com* 
pany erect, build or cause to be built a depot at Farmer, Hanson county, 
South Dakota, said depot to be erected at some point between the east and 
Wei^ end connections of said side track with the main track, as now located; 
that said e^epot shall be of 8u€icient size to accomodate the needs Of the pa- 
trons of said station; that said defendant company shall build or cause the 
same to be built on or before the first day of July, A. D., 1898. An^ it is 
hereby further ordered that when said building is completed that said de- 
fendant company shall employ some competent person to act as station 
agent and telegraph operator at said station of Farmer. 

Done in open session of the Board of Railroad (Commissioners' at their 
of&ae in Sioux Falls, Minnehaha county, South Dakota, December ^8, 1897. 

W. H. Tompkins^ 
Attest, . Chairman. 

H. W. Sawyer, . , 

[SEAii.] . Secretary. 

The railway company refusing to observe the said order, 
Commissioner Kirkpatrick, On July 10, 1898, visited the general 
offices of said defendant railway company attd personally en- 
deavored to secure the consent of said railway company to com- 
ply with the order of the Coijamission without further process. 
Being unable to accomplish this, on the fourth day of August, 
1898, the following resolution was adopted by the Board in re- 
ference to said complaint: " . _ 

"Office of tHE State Board of Railroad ComhissioWers, } 
V! . . - Sioux PALjiS, South. Dakota. J 

RESOLUTION. 

. Commissioner LaFollette offered the foi lowing resolution and moved its 

adoption: 

In the case of the citizens of Farmer, S. D., vs. the Chicago, St. Paul, 

Minneapolis & Omaha Railway Company, an order was made on the 28th 

day of December, 1897, by this board, directing said railway company to 

erect and build a depot at said station of Paanaier, B, IX, oa or before th^e first 
Railroad Com— 5 
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day of July, 1898. Said railway company not having complied with the of- 
ficial order of this Board, and having oflBcially notified this Board verhally, 
and by letter, that they decline to comply with such order, the Board of 
Railroad commissioners hereby directs the acting Attorney General of 
South Dakota, S. K. Grigsby, and T. H. Null, Esq'r, to at once institute 
mandamus or such mandatory proceedings in the circuit court of the fourth 
judicial circuit of this fitate as may be necessary to enforce tbe compliance 
of the official order of this Board made on the 28th day of December, 1897. 

Done in open session of the Board of Riuln»ad Commissioners in and 
for the State of South Dakota this fourth day of August 1898. • 

W. H. Tompkins, 

Chairman. 
Attest: 

H. W. Sawyer, 

Secretary. 
(SEAL.) 

This case came on for hearing before Judge Smith dt 
Mitchell on November 15, 1898, and was argued, but up to the 
time of submitting this report no decision has been handed 
down by His Honor, Judge Smith. A comprehensive report of 
the law points involved in said case will be found in the revis- 
ion of the different cases under the head of **Litigation." 

COMPLAINT NO. 25. 
Citizens of Twin Brooks, S. D., 1 

vs. y 

Chicago, Milwaukee & St. Paul Ry. Co. J 

This complaint was filed with the commission on Septem- 
ber 22, 1897, and alleged that while the railway company had 
constructed a station at said point, that the same had never 
been opened and no agent had ever been employed there. The 
patrons of the road were thereby greatly inconvenienced. 

On Friday, November 5, 1897, a hearing was ordered at the 
station of Twin Brooks, South Dakota, for the purpose of in- 
quiring into the justice of said petition. The commission on 
arriving there, pursuant to said notice, found the station duly 
opened and an ageut in control. 
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COMPLAINT NO. 28. 



Citizens of Artesian, et ai, 






vs. 






Chicago, Milwaukee & St. 
way Company. 


Paul 


Rail- 



This petition was filed with the commission on September 
27, 1897, and was signed by several hundred of the residents of 
Woonsocket, Artesian, Roswell, Forestburg, Vilas and Howard 
and alleged that said petitioners were greatly inconvenienced 
by reason of no daily passenger train between Madison, South 
Dakota, and Woonsocket, South Dakota, and prayed ^that an 
order be issued by the commission compelling said railway 
company to run a daily passenger train between said points. 
As this was a case identical with that of the petitioners of the 
Chamberlain division it was thought best by the commission 
to hold it in abeyance awaiting the decision of the court in the 
Chamberlain case, which was a test case, and as the Chamber- 
lain case is still undecided no action has, therefore, been taken 
in this case. 

COMPLAINT NO. 27. 

Dennis O^Brien, of Mystic, S. D.,- 

vs. 

Chicago, Burlington &Quincy Railroad 
Company. 

This complaint was filed with the commission of Septem- 
ber 29, 1897, and alleged the killing of two cows by said rail- 
way company, for which they had refused to pay the complain 
ant, and asking the railroad commission to investigate the case. 
The matter was taken up by the commission and at their re- 
quest the cow§ were settled for by said railway company, 
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complaint no. 28. 

James F. Neild, Sioux Falls, South Dakota, 

vs. 

Chicago, Milwaukee & St. Paul Railway 
Company. 

, . This complaint was filed with the commission October 15, 
1897, and alleged that at the request of the agent of said raS- 
way company the complainant had moved his coal warehouse 
and woodshed from the right-of-way of the Burlington, Cedar 
Rapids & Northern Railway in Sioux Falls to the . location 
occupied by him on the right-of-way of the Chicago, Milwaukee 
& St. Paul Railway Company. That about one year after 
having moved said buildings he was notified by Division Sup- 
erintendent Beardsley that he was there without authority and 
must remove said buildings. He therefore prayed the assist* 
ance of the commission to protect him from this injustice. The 
case was taken up by the commission with the railway com* 
pany, and after considerable correspondence and one or two 
personal interviews with the management, Mr. Neild was 
finally granted the site and given his lease. 

COMPLAINT NO. 29. 

4 

Citizens of Wilmot, et al, 

vs. 

Chicago, Milwaukee & St. Paul Railway 
Company. 

This complaint was filed with the commission on October 
22, 1897, and was signed by many of the residents on the line 
of the Chicago, Milwaukee & St. Paul Railway Company be- 
tween Sisseton and Milbank, and alleged that said petitioners 
were greatly inconvenienced because of having very poor 
train service, which consisted of a mixed train every other day, 
and asking that the commission issue an order compelling said 
railway company to run a daily train between Wilmot and Sis- 
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seton. Inasmuch as the Chamberlam case was still undecided, 
and as this case was identical, and the Chamberlain case being 
in the nature of a test case, no action has been taken, as no 
decision has yet been arrived at in the Chamberlain case. 

COMPLAINT NO. 30. 
H»;H6iidricksoii, Tretit, South Dakota, 

Chicago, Milwaukee & St. Paul Railway 
, Company. 

*^ This complaint was filed with the commission October 5, 
1897, aild Mi". Hendriekson was requested to furnish the com- 
missron a petition setting forth the facts in the case and ad- 
Vised that upoh receipt of said petition the casewolildbe taken 
up. Ho response was received to this letter, or two or three 
letters written to him subsequently of the same nature, and 
the cas6 was therefore dismissed. 

COMPLAINT NO. 31. 
. Citizens of Burbank, South Pakota, 

vs. 

Chicago, Milwaukee & St. Paul Railway 
Company. 

This petition was filed with the commission October 28, 
1897, and alleged that the petitioners were greatly inconven- 
iehcedr because of the closing of the station at that point by- 
said railway company. In compliance with due notice of the 
s«i.me, a hearing was held at Burbank on Wednesday, Decem- 
ber 1, 1897, where the evidence was taken, both of the railway 
compatty and the complainants. After the evidence had been 
taken the commission recommended to General Manager 
Earling, who was present at the hearing, that the station be 
/9pQned,; .which was done. . 
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COMPLAINT NO. 32. 
John DeBuhr, of Munroe, S. D.,' 



Chicago & Northwestern Railway 
Company. 

This was a complaint received from Mr. DeBuhr on Novem- 
ber 5, 1897, asking that the commission co/idemn a site for a 
coal house on the side track of the defendant railway at Munro, 
South Dakota. After a careful consideration of the case, which 
was submitted to the attorneys for the commission, they were 
advised that they had no authority to condemn a site for a.XJoal 
warehouse, as under the statute a warehouse was define'l as fol- 
lows: **Any warehouse at which grain is bought, handled or 
stored, is hereby declared a public warehouse." Under this 
section it was plain that the commission has no authority to 
condemn a site for a coal warehouse, and your commission would 
most respectfully recommend that this section be amended so 
as to include sites for coal and farm machinery warehouses. 

COMPLAINT NO. 33. 

Mr. Jos. Brooks, Sioux Palls, S. D., 

vs. 
Chicago, Milwaukee & St. Paul Ry. Co. 

This complaint was filed November 5, 1897, and alleged the 
rotting out and falling in of the culverts at the crossing of said 
railway company on the south-east quarter of section 34, town- 
ship 101, range 49, Minnehaha county, South Dakota; that ow- 
ing to said falling away of the culverts the water had backed 
up and flooded a portion of his land, as well as a portion of the 
highway, causing him great inconvenience, as well as some 
pecuniary loss. The commission, after investigating the cross- 
ing, advised the railway company that in their opinion it should 
be attended to at once. In compliance with said advice from 
the commission the culverts were properly repaired. 
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COMPLAINT NO. 34. 
J. H. Stevens, et al, of Springfield, S. D,, 



Chicago, Milwaukee & St. Paul Railway Co. 

This complaint was filed with the Commission on Novem- 
ber 14, 1897, and requested that the Commission issue an order 
compelling said railway company to construct a sidetrack on 
the south east quarter of section 33, township 94, range 60, Bon 
Homme county. South Dakota, of sufficient length to accom- 
modate a warehouse and stock yards and to accommodate ten 
cars. The site requested in the petition was at a point very 
nearly half way between Running Water and Springfield. The 
petitioners alleged that owing to the bluffs and hills in the vi- 
cinity of Springfield, and the very bad roads, that it was im- 
possible for them to load any considerable loads of freight and 
that they were greatly inconvenienced thereby. Owing to the 
existence of Section 1, Chapter 173, Session Laws of 1893, 
which provides as follows: **Railroad Commissioners may 
order construction whenever in the judgment of the Railroad 
Commissioners a railroad company operating a line or any part 
of a line in this state shpuld construct a side track, switching 
facilities to any grain warehouse or mill located adjoining such 
railroad company's right-of-way, and connect the same with 
its maintrack, it shall have power to order that the same be 
constructed. Provided, however, that such sidetrack shall not 
be located within six miles of any existing station where there 
are sidetrack facilities. " As the distance between Springfield 
and Running Water was less than twelve miles it would be im- 
possible under this section for the commission to order the 
sidetrack constructed. The petitioners were, therefore, noti- 
fied to that effect. 
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GpMPLAINT NO. 36, 
H. P. Packard, et al, Redfield. S. D. 

vs. 

Chicago, Milwaukee & St. Paul Rail- 
way Co and Chicago & Nprthweat- 
ern Railway Co. 

This cotnplaint was filed with the commission on November 
22, 1897 and alleged that owing to the non-existence of a *'Y", 
or connecting track, betweeh the lines of said companies that 
the public were greatly inconvenienced by having no facilities 
for transferring freight cars at that point; and, further, that 
the depot bf the Chicago, Milwaukee & St. Paul Railway Cbfa- 
pany was located between one mile and one and a quarter 
miles from said station of Redfield, thereby greatly inconven- 
iencing the public, and praying that an order be issued by thi 
commission compelling said railway companies to construct a 
* *Y", or connecting line, between said lines of railway, and 
that the depot and track of the said Chicago, Milwaukee A 
St. Paul Railway Company should be moved to a point nearer 
the city of Redfield. ... 

In (Compliance with the duly served notice the cotomissioii 
held a special session at Redfield, South, Dakota, on Decem- 
ber 36th, 1897, where the evidence was taken both in behalf of 
the railway companies and the complainants. The matter w^s 
then taken up personally with General Manager Earling of the 
Chicago, Milwaukee & St. Paul Railway Company, who prom- 
ised the commission that as soon as the frost was out of the 
ground in tlie spring that his company would straighten the 
track where it diverged away from the City of Redfield, and 
move tlie depot arid track to a point within the city liniits. 

Relying upon this promise the commission made no order 
in the case, until it became evident, in the spring f bilowing, 
that the company did not intend to carry out its agreemieht 
with the board. Thereupon an order was made and issued and 
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served upon said railway companies, ordering them to con- 
Stihlbt a **Y.'', or connecting trtick, between the lines of said 
cbmptoies within ninety days from the date of service of the 
order. Later it was found that the order served was not 
^awn in conformity with the statute and was t^heref ore, void. 
A new order was, therefore, served upon the defendant rail^ 
way companies upon the twenty-ninth day of July, 1898, as 
follows: 

"FINDINGS. 
In th^ Matter t)f the Appliceition of the Citizens of Redfield, S. D., 



The Chicago, Milwaukee & St. Paul Railway Company and the 
' Chicago & Northwestern Railway Company. 

In the above entitled case the undersigned Board of Railroad Commis- 
sioners of the State of South Dakota, find and report the following facts and 
conclusions: 

I. 

That on or about the 13th day of December, 1897, there was filed in the 
oflBce of the Board of Railroad Commissioners for South Dakota, a petition 
signed by the citizens of Redfield, South Dakota, setting forth in substance 
as follows: 

That the Chicago, Milwaukee & St. Paul Railway Company has in 
operation one branch of its railway line, with its depot buildings located 
thereon, about one mile east of the city of Redfield, Spink county, South 
Dakota. That the Chicago & Northwestern Railway Company is operating 
one division of its line of railway, with its station and depot buildings, situ- 
ated about one fourth of a mile from fiaid city of Redfield, Spink county, 
South Dakota. That the Chicago, Milwaukee & St. Paul Railway Company 
had, from time to time, promised to remove its tracks and depot to a more 
convenient point for the accommodation of the people and tradesmen of said 
city of Redfield and nearer to said city ; and petitioning that the Board of Rail- 
i-bad Commissioners cause a '^Y", or a connecting lino of railroad, between 
said lines of the Chicago, Milwaukee & St. Paul Railway Company and the 
Chicago & Northwestern Railway Company, to be constructed for the better 
accommodation of the people and the public doing business at said point 
over tjie lines of the twO' railroads. That said petition was signed by H. P. 
Pa.ckard and about fifty other residents and taxpayers of said city of Red^ 
$0ld,(SpiDkeount,y^ South Dakota- . . , 
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II. 

That a notice and copy of said petition was duly served upon the proper 
officers of the Chicago, Milwaukee & St. Paul Railway Company, and the 
Chicago & Northwestern Railway Company, as provided by law. 

III. 

That notice was duly served upon the proper officers of said Chicago & 
Northwestern Railway Company, and said Chicago, Milwaukee & St. Paul 
Railway Company, giving notice of a special meeting of said Board of Rail- 
road Commissioners of South Dakota, to be held at the court house in the 
city of Redfield, South Dakota, on the 30th day of December, 1897, at 10 
o'clock, a. m., for the purpose of considering the matters set forth in said 
petition. 

IV. 

That on the said 30th day of December, 1897, said Board of Railroad 
Commissioners appeared at the time and place set for the hearing of said 
notice and listened to the testimony of various persons called on the part of 
the petitioners touching the subject matter of said petition. 

V. 

That ao said time and place above mentioned and before any evidence 
had been introduced, said petitioners asked to be permitted to amend their 
petition by adding, after the word ''place" at the end of their prayer for re- 
lief, the following words: ''or that said Chicago, Milwaukee & St. Paul 
Railway Company be required to move its track and depot, so that such de- 
pot shall be more conveniently located with reference to the business of the 
town and the general public, and that the said railway companies be re- 
quired to make suitable and convenient conneotion of their lines of railroad 
at said place." 

VI. 

From the evidence adduced at said hearing on the part of the petitioners 
and no evidence being offered on the part of the defendants, and the case 
having been submitted by the attorneys for the petitioners, as well as the 
attorney for the defendants, and the commissioners having heard all of the 
evidence and the arguments of counsel, we find the following facts: 

1. That the depot buildings of the Chicago & Northwestern Railway 
Company are conveniently located for the transaction of the business of all 
the people interested in traffic over the line of said railway company at the 
city of Redfield, Spink county, South Dakota. 

2. That the depot of the Chicago, Milwaukee & St. Paul Railway Com- 
pany is located from a mile to a mile and a quarter from the business center 
of said city of Redfield and is not conveniently located for the convenience 
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of the traveling public at said city of Redfield nor for the transaction of the 
freight business conducted by the business men of the city of Redfield, in 
and out over the line of said Chicago, Milwaukee & St. Paul Railway Com- 
pany. 

3. That much inconvenience is experienced and much additional ex- 
pense is incurred to the traveling public and to the shippers doing business 
in said city of Redfield, by reason of the remote location of the line of said 
Chicago, Milwaukee & St. Paul Railway Company and the depots erected 
thereon at said city of Redfield. 

4. That the natural condition of the country between the city of Red- 
field and the location of the line and depot buildings of the Chicago, Mil- 
waukee & St. Paul Railway Company, is nearly flat or level and is very 
favorable and convenient for any change of track on construction of a new 
track from said line of the Chicago, Milwaukee to the said depot or line of 
the Chicago & Northwestern Railway Company. 

5. That the public needs, both for the accomodation of the passenger 
travel and the accommodation of shippers of freights from said city of Red- 
field over its said lines of railroad, demand that a track be constructed at 
some point within or near the city of Redfield,* Spink county, South Dakota, 
connecting the Chicago & Northwestern Railway Company's track with the 
track of the Chicago Milwaukee & St. Paul Railway at the intersection of 
the Watertown & Gettysburg branch of the Dakota Central Railway. 

6. That the Chicago^ Milwaukee & St. Paul Railway Company have 
not since the service of a copy of the petition upon them, taken any steps 
toward removing their track or depot buildings to any point nearer the 
business center of the said city of Redfield, nor have either of said railroads 
taken any steps since the service upon them of a copy of said petition to 
construct any "Y" or track for the purpose of transferring cars from one 
line of said company to the line of the other. 

From the foregoing facts and the evidence introduced in support of 
them upon the hearing, we recommend that an order issue requiring said 
Chicago & Northwestern Railway Company and the Chicago, Milwaukee 
& St. Paul Railway Company to forthwith proceed and construct a transfer 
a transfer track or line of railroad at the most convenient and assessable 
point of intersection of said two lines of railroad, to-wit: The Chicago & 
Northwestern Railway line at the intersection of the Watertown & Gettys- 
burg branch of the Dakota Central Railway, and the Chicago, Milwaukee 
ife St. Paul Railway Company, for the convenienae of the public in the 
transfer of freight from one of said above mentioned lines to the lines of the 
other said lines of railroad, at the point known as the city of Redfield, 
Spink county, South Dakota. 
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Done in open session by the State Board of Kail road CommissionerB t^his 
fourteenth ddy of July, 1898. 

W» H. Tompkins, 
W. T. LaPollette, 

ALEX KIUKPATRIOK. 

Attest, Board of Railroitd Commissionei^e, South Dakota. 

H.W.Sawyer, 
[SIEAL.] Secretary. 

State of South Dakota, ) 

fSS. 

County of Minnehaha. ) 

I hereby certify that the above and foregoing is a true and correct copy 
of the findings in the above entitled action as appears of record on the 
Journal of this office. 

H. W. Sawyer, . . 

Secretary. 

In the Matter of the Application of the Citizens of Redfield, S. D., / 

vs. 

The Chicago, Milwaukee & St. Paul Railway Company and the 
Chicago & Northwestern Railway Coinpany. 

The Board of Railroad Commissioners of South Dakota to the Chicago, 
Milwaukee & St. Paul Railway Company, a corporation doing business in 
the State of South Dakota, and the Chicago & North \yestern Railway Com- 
pany, a corporation doing business in the State of 3outh Dakota, Greeting:,. 

You and each of you are hereby notified that upon the evidence adduced 
before the Board of Railroad Commissioners at the 'City of Redfield, South 
Dakota, on the 30th day of December, 1897, upop the petition of H. P. Pack- 
ard, and about fifty other citizens of Redfield, South Dakota, a copy of 
which petition has heretofore been served upon you, and upon the findings 
of fact made by the I^oard of Railroad Commissioners of South Dakota, upon 
such evidence so obtained as aforesaid, and upon the recommendation of sai4 
Board of Railroad Commissioners concerning the subject under investigation 
by them, all of which papers and proceedings are on file and a matter oi 
public record in the office of the Board of Railroad Commissioners of South 
Dakota, at their office in the city of Sioux Falls, Minnehaha county. South 
Dakota. 

Therefore, you and each of you are hereby ordered and directed to pro- 
ceed aud construct an intereectine: ''Y" or connecting line of railroad* at tlae 
intersection or junction of the Chicago & North w^sitern- Railwi^y 'Gom|iaay^ 
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track, koown as the Wattjrtowo 4fe Gettysburg branch of the Dakota Central 
Railway, and the Chicago, Milwaukee & St. Paul RaiWay Company's track, 
known as the James River Valley Line, in of near the city of Redfield, Spink 
eounty, South Dakota, fo so unite and connect the tracks of said railway 
companies as to permit the transfer from the track of one corporation to the 
other of loaded or unloaded cars designed for transportation upon both roads; 
that said connecting line or ''Y" be constructed and completed for the pur- 
pose contemplated by this order, within ninety days from the date of service 
on you, exclusive of the day of service. 

Done in open session by the State Board of Railroad Commissioners this 
14th day of July, 1898. 

W. H. Tompkins, 
W. T. LaFollette, 
Alex. Kirkpatrick, 
Board of Railroad (commissioners. South Dakota. 
Attest: 

H. W. Sawyer, 

Secretary. 

State of South Dakota, | 
COUNTY OF Minnehaha, v^^' 

• I hereby certify that the above and foregoing is a true and correct copy 
of the records in the above entitled action as it appears of record on the 
journal of this office. 

H. W. Sawyer, 

.Secretary. 

The time having elapsed for said defendant railroad com- 
pany to comply with the above order, on the twenty -eighth day 
of November, 1898, the board instructed Secretary Sawyer to 
communicate with the county attorney of Spink county in. ref- 
erence to collecting the fine imposed for non-compliance with 
the instructions of the commission the following communica- 
tion was forwarded to Mr. W. A. Morris, county attorney of 
Spink county, South Dakota, on November 28, 1898. . 

Mr. W/A. Morris, 
' County Attorney, 

Redfield, S. D. 
Pear ^ir: .1 am directed by the commission to forward you the enclosed 
O^yiotirh© OBdsev issued and duly served by this commission upon the Mil- 
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waukee and Northwestern Railroad Companies in reference to the construc- 
tion of the *'Y" at the intersection of said tracks at Redfield. The commis- 
sion would most respectfully request that you proceed, in compliance with 
Sections 39 and 40, of Chapter 110, Session Laws of 1897, to collect the fee 
imposed upon said companies for non-compliance with this order. 
Enc. Very respectfully, 

H. W. Sawyer, 

Secretary. 

At the time of the making of this rej^/ort the commission 
have received on notice from Mr. Morris as to what action had 
been taken towards the enforcement of the order. 

COMPLAINT NO. 36. 
J. W. Jameson, Roscoe, S. D. 

vs. 

Chicag-0, Milwaukee & St. Paul Railway 
Company. 

This complaint was filed with the commission on Novem- 
ber 27, 1897, and alleged the killing of two steers by the rail- 
way company, which they had refused to reimbnrse the com- 
plainant for. As to commission had no authority, under the 
statute, further than a recommendation to the railway com- 
pany that the matter be adjusted with Mr. Jameson. Mr. 
Jameson was so advised, and the following letter was written 
by Mr. A. J. Earling, general manager. What disposition was 
finally made of the case by the railroad company Is not known: 
Hon. H. W. Sawyer, 
Secretary Board of R. R. Commissioners, 
Sioux Falls, S. D. 
Dear Sir: Replying to your favor of the 27th, ult., in regard to the two 
steers killed on our line near Roscoe, October 26th last. Our superintea- 
dent states that when the accident happened it was dark and the engineer 
was unable to see the calves until the engin'^ was within 200 feet of them, 
hence it was impossible to avoid striking them. Our reason for d<^,clining 
to pay for this stock was because, under the decision of the courts, the Com- 
pany was not responsible for the accident. 

Ypurs truly, 

A. J. Earling, 
General Manager, 
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COMPLAINT NO. 37. 
Citizens of Mystic, South Dakota, 



C. B. & Q. liailway Compay. . I 

This complaint was filed with the commission on Decem- 
ber 16, 1897, and alleged that the citizens of Mystic were ^rreat- 
ly inconvenienced and oftentimes subjected to losses owing to 
the fact that there was no depot platform or building of any 
kind within which freight could be stored until removed, and 
therefore praying that an order be issued by the commission 
compelling said railway company to construct a freight plat- 
form and storage house at that point. This matter was taken 
up personally with the railway company by Chaiman Tomp- 
kins, and on his recommendation the platform and storage 
shed were constructed. 

COMPLAINT NO. 38. 
Citizens of Amherst, S. D., ' 



Great Northern Ry. Co. 

This complaint was filed with the commission on January 
3, 1898, and alleged great inconvenience because of the closing 
of the station at that point. On the first day of June, 1898, a 
hearing was held at the town of Amherst and evidence was 
taken in behalf of the complainants and of the defendant rail- 
way company. After fully considering all of the evidence and 
facts in the case the following order was issued: 
Citizens of Amherst 

vs.. 

Great Northern Railway J 

Office of R. R. Commission, ) 

Sioux Palls, South Dakota \ 

June 29, 1898. 

On the third day of January, J898, the citizens of Amherst, thirty-nine 

in number, filed a petition with the state board of railroad commissioners of 
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South Dakota, alleging that on December 22, 1897, the managers of the 
Great Northern railway company closed said station and buildings, and tljat 
the said railway company received $8,000 for goods and products received 
and forwarded from said station of Amherst during the year 1897, exclusive 
of passenger tickets sold and express business. 

On the twelfth day of February, 1898, the secretary notified Mr. J. J, 
Hill, president of the Great Northern railway pompany, by letter of said pe- 
tition and asked for a reply. On the nineteenth day of March, 1898, a copy 
of said petition was forwarded to J. J. Hill, president of said railway com- 
pany, and on the third day of May, 1898, Mr. Hill was notified that a h^i** 
ing would be held at Amherst on the first day of June, 1898, at 10 o'clock A. 
m. On that date the board met at said village of Amherst, ai^d G. D. I^.geJ'* 
soil, C. H. Smith and George Collins were sworn and testified to. substan- 
tiate the allegations in the complaint. The evidence on the part of the 
plaintiffs disclosed the fact that about 100 cars of grain was shipped from 
said station during the year of 1898. And also one car of hogs, and about 
700,000 pounds of freight ^as received at said station, and that said railway 
company received about $1,000 for the same, making a total revenue receltied; 
by said company of about $7,500 for the year 1897. 

The evidence further showed that nearly 100 heads of families lived ad- 
jacent to said station and that they were greatly inconveini^ticed Tjy ^dtd 
station building being closed. The nearest station at which an agent was 
maintained by said company was Claremont, a distance of six miles in a 
southerly direction, and seven miles to the station qf Burchf ia i^ northerly 
direction. , ^ ■ . . , r 

The defendant railway company was represented by Division Superin^ 
tendent R. H. Bowron, who was duly sworn and offered in evidence a ptate- 
ment of figures marked "Exhibit A," compiled from the books of the. com- 
pany, which showed the money rQceived at said station of Amherst, for the 
year 1897, for freight forwarded and received, and was $7,072, and the rev- 
enue received for passenger fares was $315.63, making a total of $7,388.11 

In view of the fact that the petitioners and patrons of the road are en- 
titled to just and reasonable treatment from the defendant compa'ny, and that? 
it seems to this Board that theritizens are entitled to the relief asked for in 
their petition, therefore, this Board hereby directs that said station be 
opened on the first day of August, 1898, by said company employing an agent 
and putting him in charge of said station of Amherst,. South Dakota, :for ih& 
accommodation of the public. 

Done by the State Board oJ Railroad Commissioners of South Dakota 

this 29th day of June, 1898. 

W". T. LAFOIiliETTft, 



Digitized by 



Google 



Railroad Commissioners. 81 

Attest: 

H. W. Sawyer, 

Secretary. 

(SEAL.) 

I hereby certify that the above and foregoing are a true and correct 
copy of the journal record of this office. 

H. W. Sawyer, 

Secretary." 
In compliance with the above order the station was duly 
opened by the railroad company. 

COMPLAINT NO. 39. 

Citizens of Broadland, S. D., 



Chicago & Northwestern Railway Co. J 

This complaint was filed with the Commission on February 
7, 1898, and alleged inconvenience to the public by reason of 
having no depot at that point, which had been twice consumed 
by fire. The Commission made a careful investigation of the 
matter and after visiting the said station of Broadland decided 
that in as much as the company w^ere receiving very little 
revenue from that station they were already giving the public 
as good accommodations as could be expected, that they em- 
ployed a regular agent at that point and had set aside a box 
car which had been remodelled into a small dejjot. They, there- 
fore, addressed the following letter to Mr. E. E. Potter, one of 
the complainants, on March 19, 1898: 

**March 19, 1898. 
Mr. E. E. Potter, 

Broadland, South Dakota. 

Dear Sir: — Referring to the petition of yourself and other citizens of 
Broadland, requesting: aa order from this Commission for the building" of a 
new depot at Broadland, I am directed by the Board to advise you that after 
due consideration of all the facts in the case, they are obliged to decline to 
issue said order for the reason that said station does not do sufficient busi- 
ness to warrant this Commission to issue an order involving so much expense, 

]Ballroad Com.— 6 ^^^^T^ 
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and for the further reason that it is showed by the railroad company that an 
agent is maintained at your station and that you have all the facilities for 
billing and shipping, telegraph and express matters, which you would have 
with a more expensive depot than is now provided by. the company. 

If in the future, at any time, the business of Broadland should increase 
to an amount sufficient to warrant an order for the erection of a depot, the 
Commission will most cheerfully issue the same and regret that they are 
not able at this time to see their way clear so to do. 
Yours very respectfully, 

H. W. Sawyer, 

Secretary. 

COMPLAINT NO. 40. 
Citizens of Schindler, South Dakota, 



Burlington, Cedar Rapids & Northern Railway 
Company. 

This complaint alleged the great inconvenience of the 
public by virtue of the closing of the station by said railway 
company at the town of Schindler. This matter was taken up 
personally with Mr. Thomas H. Brown, one of the directors of 
the said defendant company, and on the recommendation of 
the commission the station was re -opened, 

COMPLAINT NO. 41. 

Gettysburg Elevator Company of Gettysburg, 
South Dakota, 



Chicago & Northwestern Railway Com pa;ny. 

This complaint was one upon interstate freight rates on 
lumber between Minneapolis and Gettysburg, and alleged that 
prior to February 1, 1898, freight on lumber in carload lots 
from Minneapolis to Gettysburg was 25 cents per hundred- 
weight; that since that time said rate had been raised to 28 
cents per hundredweight, which was a great injustice to the 
dealers of Gettysburg, |f or the following reasons; 
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First. That Bowdle, on the line of the C. M. & St. P. Ry., 
a competitive point, had a rate from Minneapolis to Bowdle of 
24 cents per cwt. At Blunt and Pierre, other competitive 
points on the C. & N. W. Ry., they had a rate of 25 cents per 
cwt., and that the rate of 28 cents between Minneapolis and 
Gettysburg was an unjust discrimination. This matter was 
taken up by the commission with said railroad company and 
on their recommendation said rate was reduced to 25 cents per 
cwt. 



COMPLAINT NO. 42. 
Wm. Howie, et al., Sioux Palls, South Dakota, 

VH. > 

Chicago, Milwaukee & St. Paul Railway Comply. J 

This complaint emanated from the town board of Sioux 
Palls township, and alleged that said railway company had 
agreed to construct a crossing on the section line between sec- 
tions 34 and 35, township 101, range 49, Minnehaha county, 
provided said township board would grade the approaches to 
said crossing. It further alleged that said township had 
graded the approaches at an expense of nearly $100, and that 
said railway company refused to construct crossing. The 
commission made a personal investigation of the matter, and 
on the twenty-ninth day of June, 1898, the following order was 
issued: 

ORDER. 

In the matter of the complaint of Wm. Howie, ' 
Jr., and others. 



Chicago, Milwaukee & St. Paul Railway Com- 
pany, concerning highway crossing. J 

The petitioners having filed their petition with this board on the sev- 
enth day of March, 1898, which petition is in words and figures as follows: 

Gentlemen: — We, the undersigned residents living on anl near the 
highway runnicg east and west through the center of sections 34 and 35, 
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township 101, range 49, represent that said highway has been lawfully laid 

and opened and worked to proper condition for travel; that said highway is 

necessary to the convenience of the public, but said highway is impassable 

by reason of the refusal of the Chicago, Milwaukee & St. Paul Railway to 

put a crossing across their track, they having been repeatedly notified to 

do so. The people have graded said highway over their right-of-way to 

their grade, sixteen feet wide, but they refuse on the ground that it must 

be twenty feet wide, which grade they should have made themselves. We 

therefore pray that your honorable body move in the matter to our relief. 

Signed: 

Wm. Howie, Sr. 

Wm. Howie, Jr. 

H. J. Whipple. 

Joseph Brooks. 
And a copy of said petition having been forwarded to the general mana- 
ger of said company on said 7th day of March, 1898, and said companj not 
having made any answer thereto, except as contained in a letter dated 
March 17, 1898, which letter is as follows: 

Chicago, March 17, 1898. 
Mr. H. W. Sawyer, 

Secretary Board of Railroad Commissioners, 
Sioux Falls, S. D. 

Dear Sir: — ^l am in receipt of your letter of the 27th ult., together with 
a copy of the complaint in reference to a highway crossing between sec- 
tions 34 and 35, 101, 49, Minnehaha county. 

In view of an understanding arrived at, sometime during the year 1895, 
between the commissioners of the township and our superintendent, by 
which it was agreed that the expense of grading the approaches and furn- 
ishing the planking, cattle guards and whiatUng posts was to be borne by 
the township; and the further fact that the company is not r^equired to bear 
the expense of making such crossings as the one referred to, it is nay opin- 
ion that the agreement entered into between the commissioners of the towa- 
ship and our superintendent should be carried out. Unless there are condir 
tions or circumstances which do not appear in the c9mplaint nor in the rer 
port of our superintendent, we should expect the to.wnship to bear the en- 
tire expense of opening the crossing. 

Yours truly,' 

A. J. Earling, 

Second Vice President and General Manager. 

And this board having gone to the place where it is desired to establish 

this crossing and luily investigated the matter, we find that there is now a 
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regularly laid out and established public hig-hway on the half-section lines 
running east and west the center of section 34 and 35 of town 101 , range 49, 
Minnehaha county, South Dakota. 

That the approaches at the point where said public highway intersects 
said C, M. & St. P. Ry. Go's, line of railway has been graded in a proper 
manner, and that said railway company has not put in a highway crossing 
at such point, and that said railway company refuse to put in such crossing, 
and we further find that the public convenienOe requires that a highway 
crossing be put in at said point of intersection. Now, therefore, it is ordered 
. that said Chicago, Milwaukee & St, Paul Railway company construct and 
maintain a highway crossing at the point of the intersection of said public 
highway and said Chicago, Milwaukee & St. Paul Railway Company's rail- 
way within ten days after the service of this notice. 

Done in open session at the office of the State Board of Railroad Com- 
missioners this 29th day of June, 1898, Sioux Falls, Minnehaha county. 

W. T. LaFollette, 

Chairman Pro Tern, 
Attest: 

H. W. Sawyer, 
Secretary. 
I hereby certify that the above and foregoing is a true and correct copy 
of the proceedings in the above entitled action as shown by the journal rec- 
ord in this office. 

H. W. Sawyer, 

Secretary. 
[seal] 

In compliance with the above order the crossing' was duly 
constructed by said railway company. 



COMPLAINT NO. 43. 



Citizens of Ordway, S. D., 



Chicago & Northwestern Railway Company. 

This complaint was filed on March 7, 1898, and alleged that 
the defendant railway company had notified the station agent 
at that point that said station would be closed within thirty 
days. The matter was taken up with the railroad company 
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and an hearing ordered; but prior to date of the hearing the com- 
mission were advised by the petitioners that a satisfactory adjust- 
ment of the matter had been arrived at with the railway com- 
pany. The case was, therefore, dismissed. 

COMPLAINT NO. 44 
Citizens of Hillsview, S. D., ^ 



Chicago, Milwaukee & St. Paul Railway 
Company. 

This complaint was filed with the commission on April 8, 
1898. On the 3rd day of June, 1898, in pursuance to notice, a 
hearing was held on said case at the town of Hillsview, where 
the evidence was taken on the part of both the complainants , 
and the defendants. After a careful consideration of all the 
facts and evidence adduced, the following order was issued: 

Office of the State Board of Railroad Commissioners ) 
FOR THE State of South Dakota. ) 

Sioux Falls, Minnehalia county, South Dakota. 
The Citizens of Hillsview, 

vs. 
Chicago, Milwaukee & St. Paul R'y. 

On the eighth day of April, 1898, the state board of railroad commis- 
sioners received a petition or complaint, signed by fifty citizens of Hills- 
view, McPherson county, S. D., alleging they were not receiving such ser- 
vice from the managment of the Chicago, Milwaukee & St. Paul Railway 
Co. as they were justly entitled to as patrons of said railway company, 
and asked that this board assist them in getting a station agent at said 
station of Hillsview. 

On the ninth day of April, 1898, a copy of said complaint was forwarded 
to General Manager W. G. Collins, of said railway company, at Chicago, 
Illinois. 

On the eighteenth day of April, 1898, notices were received from Gen- 
eral Manager W. G. Collins of said railroad, that the amount of business 
handled at said station did not warrant the company in maintaining an 
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agent at the station all the year, but that if the business at said station of 
Hillsview required an agent next fall one would be provided. 

The board of railroad commissioners, on the third day of May, 1898, 
notified General Manager W. G. Collins that a hearing would be held at 
said station of Hillsview, S. D.^ on the third day of June, 1898, at the hour 
of 11 o'clock a. m.. to take evidence and inquire into the necessity of an 
agent at said station. The complainants were also notified on the sixth day 
of May, 1898, the time for taking evidence regarding the allegations of their 
complaint and petition. 

At 11 o'clock a. ra., June third, 1898, pursuant to said notice, the mem- 
bers of said board met at Hillsview, S. D., to examine into the necessity of 
having a station agent maintained at said station of Hillsview by the rail- 
way company. 

About twenty of the petitioners were present at said hearing and the 
railroad company was represented by Division Superintendent Scott. 

The following witnesses were sworn on behalf of the citizens: Martin 
Gehrki, F. Fischer, L. A. Rice, C. Suess, C. A. Tripp, J. D. Smith, Rev. 
Nic. Dahlman, Gustav Harder, John Lehr, H. C. Reitz, Henry Derdner, 
Martin Geirki, Jr., and John Breidenbach. 

The defendant railroad offered no sworn evidence, and provided no 
figures to refute the allegations set forth in the complaint of the petitioners, 
which were substantially sustained by the evidence of the witnesses for the 
complainants. 

The evidence on tbe part of the petitioners disclosed the fact that said 
railway company forwarded from said station, from June 1, 1897 to June 1, 
1898, about one hundred and eighty-five cars of wheat and flax, fifteen cars 
of sheep, two cars of potatoes; that between said dates the defendant rail- 
road had received at said station of Hillsview about fifteen cars of lumber, 
fifteen cars of coal, one car salt, one car machinery and 180,000 lbs. of way- 
freight. The evidence also disclosed the fact that the railway company re- 
ceived about $70 per car for lumber, and $45 per car for coal, 
and that the shippers paid said company about $150 per month for 
way freight received at said station; that cheese, butter and eggs were for- 
warded in considerable quantities from said station over the defendant's line 
of railroad. The evidence also showed that there were two general stores 
at said station, onb hardware store, one saloon, two blacksmith shops, one 
lumber yard, and that business at said station had increased during the 
past month, even without an agent; that over one hundred heads of families 
did their trading, or lived adjacent to said station; that they were often 
greatly annoyed and inconvenienced by having their goods carried over de- 
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fend ant's line of railroad past said station to some other station where a 
reg-uhir agent was employed; that when they travel over said defendant's 
road they have to pay cash fare at the rate of four cents per mile to the 
nearest station east where there was an agent, which was eighteen miles, 
and that the same trouble existed when they went west to Eureka, which 
was eight miles distant; that no agent had been kept at said station of Hills- 
view by the railway company since the fall of 1895, and that then only for 
three or four months. 

The defendant railroad company not having furnished this Board the 
earnin^»^s of said station and not having offered any evidence to refute the 
sworn statement of the complainants, we must assume that the business fur- 
nished said company by its patrons, the shippers at Hillsview, S. D., as al- 
leged in their complaint, and more than verified by their evidence is true 
and approximately correct. That said company forwarded and received 
about 235 cars of freight at said station during the year, and that a reason- 
able estimate of the average earnings per car would be $65, making the 
car receipts of said station about $15,275. That the gross receipts for way- 
freight at said station for the year could not reasonably be less than $2,000, 
and the passenger receipts $300, making a total of $17,575 received by said 
railway comptiny from its patrons at the station of Hillsview for the year 
ending May 1, 1898. 

In view of all the facts presented to this Board at said hearing, and that 
said railway company is a public carrier, chartered to do a public business, 
such as transporting commerce from one part of the country to another, in 
a reasonaVjle way, to meet the convenience of its patrons. That said com- 
pany does not maintain an agent at any station of its line from Roscoe to 
Eureka, a distance of 26 miles, we are of the opinion that the patrons are 
entitled to a more reasonable and better service from the defendant company 
than it has received for the past two years, and that justice and equity sug- 
gests that a regularly appointed station agent be employed at Hillsview, 
McPherson county. South Dakota, by the management of the Chicago, Mil- 
waukee & St. Paul Railway Company. 

Therefore, we the Board of Railroad Commissioners of the State of 
South Dakota, by virtue of the power conferred upon us by law, hereby 
order and direct that the official management of the Chicago, Milwaukee & 
St. Paul Hallway Company employ some competent person to act as agent at 
said station of Hillsview, South Dakota, who will keep said station open at 
regular business hours to receive and forward passengers and freight to and 
from said station in a reasonable way; that said agent be placed in charge 
of said station on or before the first day of July, 1898. 
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Done in open session of tbe Boafd of Railroad Commissioners at their 

office in the city of Sioux Falls, South Dakota, this fourth day of June, 1898. 

By order of the Board, 

W. H. Tompkins, 

W. T. LaFollette, 

Alex. Kirkpatrick, 
Attest: 

H. W. Sawyer, 

Secretary. 

(SEAL.) 

I hereby certify the foregoing findings and order to be a true copy of 
the original finding and order filed in this office on the fourth day of June, 
1898. 

H. W. Sawyer, 

Secretary. 

(SEAL.) 

In compliance with the above order the station was duly 
opened by said railway company. 

COMPLAINT NO. 45. 
Percy R. Crothers, etal., 



Chicago & Northwestern Ry. Co. ^ 

This complaint was filed with the commission on May 10, 
1898, and was a petition for the condemnation of a warehouse 
site on the side track of the defendant railway company at or 
near the station of Hetland, South Dakota. On the twenty- 
fourth day of June, 1898, a hearing was held at said station of 
Hetland for the purpose of condemning said site, when an 
agreement was arrived at between said petitioners and said 
railway company for a site without condemnation proceedings 
and the matter was, therefore, satisfactorily adjusted. 
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COMPLAINT NO. 46. 
John Thompson, et al., Republican, S. D., 



Chicago, Milwaukee & St. Paul Ry. Co. 

This petition was filed with the commission on May 17, 
1898, and alleged that the public at that point were greatly in- 
conveaienced by reason of being nearly ten miles from a station 
of said line of railway, and asking that the commission issue an 
order directing said railway company to construct a side track 
at or about half way between the station at Sioux Falls on the 
defendant railway company's line and the station of Baltic. 
After a careful investigation of the facts in the case the follow- 
ing resolution was passed by the board of commissioners on the 
twenty-eighth day of June, 1898: 

Office of State Board of Railroad Commissioners, } 
Sioux Falls, S. D., June 28, 1898. f 

This commission did on the 17th day of May, 1898, receive a petition 
from John Thompson and 116 others, asking that a station be located on the 
Chicago, Milwaukee & St. Paul Railway about midway between Sioux Falls 
and Baltic, S. D., being about seven miles from either of the above named 
stations. 

On the 19th day of May, 1898, a copy of said petition was forwarded to the 
general officers of said railway company at Chicago, Ills., and they were re- 
quested to investigate the matter and report at a o an early date their decis- 
ion to this board. No reply having been received at this date we feel it our 
duty to act in the premises. Therefore, it is hereby resolved; that it Is the 
sense of this board that from the petition before us the petitioners are en- 
titled to the relief asked for. Unless said company, within the next fifteen 
days, show some valid reason why a station should not be built, this board 
will feel it encumbent to take further action in the matter. 

Done in open session this 28th day of June, 1898. 

H. W. Sawyer, 
[seal] Secretary. 

I hereby certify that that the above and foregoing is a true and correct 
copy of the resolution as it appears of record on the journal of this office. 

H. W. Sawyer, 
[seal] Secretary. 
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In compliance with said resolution thQ side track was duly- 
constructed by said railway company. 

COMPLAINT NO. 47. 
Borman & Kliensasser, Freeman, S. D., l 



vs. 



Chicago, Milwaukee & St. 
Company. 



Paul Railway 



This complaint was filed June 29, 1898 by said petitioners, 
and alleged that they had applied to said railway company for 
a site for their warehouse which they desired to move on to a 
lot at a point on the side track of the said defendant railway 
company in the town of Freeman, and that said railway com- 
pany had refused said site; and asking that the commission 
proceed to condemn one. The commission visited Freeman, 
pursuant to a notice of hearing, and after a careful investiga- 
tion of the premises, found that all the available space on said 
side track was already occupied; that the only space which 
could be condemned by them was occupied by said railway 
company with the stock yards and scales. They, therefore, ad- 
vised the petitioners to construct a side track from the main 
track of said railway company to their warehouse, and that the 
commission would compel said railway company to connect 
said side track. 

COMPLAINT NO. 48. 
James Hanskett, Armour, S, D., 1 

vs, 

Chicago, Milwaukee & St. Paul Railway 
Company. 

This complaint was filed with the commission on July 23, 
1898, and alleged that the petitioner had petitioned said rail- 
way company for the location of a warehouse site on the side 
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track at or near their station at Armour; that said petition had 
been refused by said railway company, ana prayed that said 
commission proceed to condemn the site. The matter was 
taken up by the commission, who visited Armour, and made a 
personal investigation of the matter for the purpose of con- 
demning a site, and after an investigation of the premises and 
an interview with Superintendent Beardsley an agreement was 
arrived at and the site granted. 

COMPLAINT NO. 49. 

G. F. Mitchell of Dalton, S. D., 

vs. 

Chicag-o, Milwaukee & St. Paul Rail- 
way Company. 

This complaint was filed with the commission on July 29, 
1898, and alleged that owing to the refusal of the railway com- 
pany to dig a drainage ditch along their right of way on his 
farm that the water backed up and caused him a great deal of 
inconvenience and damage. The matter was taken up by 
Commissioner LaFollette with the railway company, and upon 
his recommendation, after an investigation of the premises, the 
company constructed a drainage ditch. 

COMPLAINT NO. 50. 
C. B, Parmelee, Arlington, S. D. 
vs. 



Chicago & Northwestern Ry. Co. 

This was an application for the condemnation of an eleva- 
tor site, filed July 25, 1898, upon the side track of said railway 
company at the town of Arlington. A hearing was held at 
Arlington on August 26, 1898. After a careful investigation 
of the premises the petition for the site was refused by the 
commission on the grounds that all the available space of said 
side track was already occupied. The case was, therefore, 
dismissed. 
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COMPLAINT NO. 51. 



Citizens of Claremont, S. D. 



Great, Northern Railway Company. 



This complaint was filed with the commission on August 
1, 1898, and alleged that the public at that point were greatly in- 
convenienced because of there being no platform from which 
to load and unload freight. This matter was taken up by the 
commission and on their recommendation a platform was con- 
structed by said railway company. 



COMPLAINT NO. 52. 



John E. Ward 



vs. 



Great Northern Railway Company, 

This complaint was filed with the commission on August 3, 
1898, and complained that the complainant had leased a section 
of land in Beadle county and duly fenced the same; that the 
defendant railway company's line ran through said land and that 
they refused to construct cattle guards for the protection of 
his stock. The matter was taken up by the commission and 
upon their recommendation the cattle guard was duly con- 
structed. 

COMPLAINT NO. 53. 

Farmers Elevator Company, Clear " 
Lake, S. D., 

Burlington, Cedar Rapids & North- 
ern Railway. 

This complaint was filed with the commission on August 6, 
JL898, and alleged that the complainants had petitioned said 
railway company for an elevator site on the side track and ha4 
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been refused by said railway company, whereupon they prayed 
that the commission proceed, under the authority conferred 
upon them by statute, to condemn said site. On September 12, 
1898, the board proceeded to hold a hearing at said' town of 
Clear Lake, and after investigating the matter fully did, on the 
fourteenth day of September, 1898, issue the following order of 
condemnation : 

BEFORE THE l^OARD OP RAILROAD COMMISSIONERS OP THE 
STATE OF SOUTH DAKOTA— MEMORANDUM. 

In the matter of the application for an ordef for elevator site at Clear Lake, 

South Dakota, by the Farmers' Elevator Company. 

To the Farmers' Elevator Company of Clear Lake, South Dakota, appli- 
cants herein; take notice: 

Whereas^ The above named elevator company have heretofore been 
refused the privilege of constructino^ a public warehouse upon the right-of- 
way, depot grounds or warehouse lots at the town of Clear Lake, State of 
South Dakota, of the Burlington, Cedar Rapids & Northern Railway Com- 
pany, of which refusal this Board of Railway Commissioners of the State of 
South Dakota were duly notified by said Farmers' Elevator Company on the 
fifth day of August, 1898, and 

WJieieas. In pursuance of such refusal and of the statutes for such cases 
made and provided, the aforesaid Board of Railway Commissioners, on the 
thirty-first day of August, 1898, duly notified the said Burlington, Cedar 
Rapids & Northern Railway Company that a meeting of said commission 
would be held at the town of Clear Lake, S. D., on the twelfth day of Sep- 
tember, 1898, to investigate and consider the circumstances surrounding the 
case of said elevator company on application for condemnation of an ele- 
vator site, and which meeting was held at the time, place and manner as 
specified in said notice; and 

Whereas, After due and careful consideration of all such circumstances, 
and investigation of the premises, this board has determined that the con- 
struction of said warehouse by said elevator company is necessary, and that 
the public welfare will be advanced thereby; now therefore 

Be it known. That this Board of Railway Commissioners of the State of 
South Dakota, in open session on the fourteenth day of September, 1898, 
having in view the interests and convenience of said railway company and 
of the public, have fixed and do hereby fix the location of a public ware- 
house by the Farmers' Elevator Company along the line of the sidetrack of 
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the Burlington, Cedar Rapids ife Northern Railway Company at the town of 
Clear Lake, S. D., said location being* more specifically descrijDed by metes 
and bounds as follows: 

Beginning at a point at the northeast corner of the stockyards now 
owned and operated by said I'tdlway compHny at said town of Clear Lake, 
S. D., on the south line of and adjoining its said sidetrack, th'^nce runjiing 
northwest on the line of said track to a point one hundred and twenty (120) 
feet from the place of beginning, thence southwest one hundred (100) feet to 
a point on the line of the right-of-way or depot grounds of said railway com- 
pany, thence southeast along the said line one hundred and twenty (120) feet 
to the place of beginning. 

Dated at Sioux Falls, South Dakota, this fourteenth day of Septem- 
ber, 1898. 

W. H. Tompkins. 

W, T. La P'ollette. 

Alex. Kirkpatrick. 

Attest: 

C. C. Crandall, 

[seal] Secretary. 

The railway company refusing to comply with said order, 

the petitioners requested of the commission that they proceed 

to enforce the same. In reply to this request the commission, 

on October 1, 1898, addressed the following communication to 

Mr. E. P. St. John, the petitioner, at Clear Lake. 

Oct. 1, 1898. 
Mr. E. p. St. John, 

Clear Lake, South Dakota, 

Dear Sir:— Replying to your communication of the 29th of September, 
will say; the Statutes of South Dakota, Session Laws of 1895, Chapter 185, on 
pa^e 224, provides what the duties of the Railroad Commissioners are, and 
in compliance with Sections 1, 2 and 3 of said Act the Board held its hearing 
on Sept. 12, and on the 14th issued an order condemning a warehouse site on 
the company's grounds at Clear Lake, S. D., believing the public welfare 
would be advanced thereby. 

Sec. 4, of said Act, provides what proceedings the petitioners shall pur- 
sue in compelling compliance with the order of the Board, the remaining 
Sections of this chapter fully describes your manner of proceedings in the 
circuit court of the district in which you are located. 

The law makes no provisions for the Board of Railroad Commissioners 
to join in any action with the petitioaers. Therefore, it would be necessary 
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for you to employ sOme legal adviser to take charge of the case and try it to 
a term! nation. , 

After careful investigation of the case in question the Board was fully 
satisfied that the public would be benefitted by the condemnation of a site 
asked, and consequently made the order to that effect. It would be the duty 
of the state to take charge of the case if the law so provided, and the Board 
would not hesitate to do so. 

Very Respectfully, 

W. H. Tompkins, 

Chairman." 
At the present time the Board have received no notice of 
what the final outcome is, but understand that the case is now 
in court. 

COMPLAINT NO. 54. 

Fremont Young, et al, Faulkton, S. D., 



Chicago & Northwestern iiailway Company and 
Chicago, Milwaukee & St. Paul Railway Co. 

This complaint was tiled August 5, 1898, and alleged dis- 
crimination on the rate on coal and grain between Minneapolis 
and Faulkton in favor of Northville and Mellette. In as much 
as this was interstate business and the Commission had no 
auuhority in the case the matter was referred to the Interstate 
Commerce Commission who advised this Commission that they 
would make an investigation and attend to the matter at once. 

COMPLAINT NO. 55. 
C. H. Allen. Colman, S. D., 

vs. 

Chicago, Milwaukee & St. Paul Railway 
Company. 

^ This complaint was filed August 30, 1898. The complain- 
ant desired the commission to order that the owners of a cer- 
tain elevator in the town of Qolmau should either remove said 
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elevator or build a larger and a better one. The commission 
advised the petitioner that no such authority had ever been 
conferred upon them by statute. The case was, therefore, dis- 
missed. 



COMPLAINT NO. 66. 
O. H. Brandt, Seneca, S. D., 

vs. 
Chicago & Northwestern Railway. 



1 



This complaint was filed with the commission on August 
30, 1898. It was referred to Commissioner Kirkpatrick for 
judgment, and report is still pending. 

COMPLAINT NO. 57. 

Hofmeister & Meier, Chancellor, S. D., ^ 



I 



Chicago, Milwaukee & St. Paul Railway 
Company. 



This complaint was filed August 26, 1898, and alleged the 
closing of the station at that point, and asking what process to 
pursue to have the same reopened. Complainants were di- 
rected to prepare a formal petition setting forth the facts in 
the case, and as near as possible the amount of business trans- 
acted at said point, and return to the commission, when the 
matter would be acted upon at once. Up to the present time 
no reply has been received to this communication. The case, 
therefore, is still pending. 
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COMPLAINT NO. 58. 
Syverson & Vanschersck, Bryant, S. D., 1 

vs. 

Chicago, Milwaukee & St. Paul Railway 
Company. j 

This petition was filed with the commission on August 31, 
1898, and alleged the petitioning of the defendant railroad com- 
pany for the location of an elevator site on the side track of 
the said company at Bryant; that said petition had been refused 
by said railway company, and asking the condemnation of a 
site by the commission. A hearing was ordered for Septem- 
ber 28, 1898, and notice of the hearing duly served on the agent 
of the company at Sioux Falls, and a copy of the petition also 
forwarded to General Manager Collins. General Manager Col- 
lins promptly advised the commission that the site petitioned 
for had been granted. 

COMPLAINT NO. 59. 
Patten, Jackson & Co., Carthage, S. D., 



Chicago & Northwestern Railway Company. 

This complaint was filed with the commission on Septem- 
ber 2, 1898, and alleged discrimination on interstate freight rates 
between Milwaukee and Minneapolis and points on the Chicago, 
Milwaukee & St. Paul Railway, and the Chicago & Northwest- 
ern Railway. This matter was referred to the interstate com- 
merce commission, as the railroad commission had no authority 
in the premises » 
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COMPLAINT NO 60. 

Citizens of Claremont, S. D., 

vs. 

Great Northern Railway Company. 

Complaint filed with this board on September 1, 1898, ask* 
ing for better train service. The matter was immediately taken 
tip with the officers of the defendant railway company, and on 
September 16, 1898, the commission were advised that the ser- 
vice asked for, both passenger and freight, had been granted, 

COMPLAINT NO. 6i: 

Citizens of Seneca, S. D., 

vs. 

Chicago & Northwestern Railway Company. 

Complaint filed with the board September 7, 1898, petition- 
ing the board that the station at Seneca, S. D., be opened and 
maintained. The matter was at once taken up with the officers 
of the defendant railway company and on October 19, 1898, the 
station was opened and an agent appointed. 

COMPLAINT NO. 62. 
fi. Joffer, Monroe, S. D., 



J 



Chicago & Northwestern Railway Company. 

Petition filed with the board September 14, 1898, asking 
the railroad commission to condemn a site for a coal house. 
After due investigation the board declined to act in the matter 
as they had no authority under existing laws by which they 
could condemn a site for a coal house. 
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COMPLAINT NO. 63. 

Union Elevator Company of Toronto, S. D., 

vs. 

Burlington, Cedar Rapids & Northern Railway 
Company. 

Petition filed with this Commission October 1, 1898, asking 
for an elevator site at said station of Toronto. A hearing was 
held October 12. 1898, site condemned and an order issued un- 
der the authority granted by the statute: 

';before the board op railroad commissioners of the 
state op south dakota. 

MEMORANDUM. 

In the matter of the application for an order for elevator site at Toronto, 
South Dakota, by the Union Elevator Company. 

To the Union Elevator Company of Toronto, S. D., applicants herein; 
take notice. 

Whereas, the above named elevator company have heretofore been re- 
fused the privilege of constructing a public warehouse upon the right-of- 
way, depot grounds or warehouse lots at the town of Toronto, State of South 
Dakota, of the Burlington, Cedar Rapids & Northern Railway Company, of 
which refusal this Board of Railroad Commissioners of the State of South 
Dakota were duly notified by said Uniun Elevator Company on the 26th day 
of September, 1898, and 

Whereas, in pursuance of such refusal and of the statutes for such cases 
made and provided, the aforesaid Board of Railroad Commissioners, on the 
first day of October, 1898. duly notified the said Burlington, Cedar Rapids & 
Northern Railway Company that a meeting of said Commission would be 
held at the town of Toronto, S. D., on the 12th day of October, 1898, to in- 
vestigate and consider the circumstances surrounding the case of said ele- 
vator company on application for condemnation of an elevator site, and which 
meeting was held at the time, place and manner as specified in said notice, 
and 

Whereas, after due and careful consideration of all such circumstances 
and investigation of the premises this Board has determined that the con- 
struction of said warehouse by said elevator company is necessary and that 
the public WBlfare will be advanced thereby; 

Now therefore be it known, that this Board of Railroad Commissioners 
of the State of South Dakota, in open session on the 14th day of October, 
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1898, having in view the interests and convenience of said railway company 
and of the public have fixed and do hereby fix the location of a public ware- 
house by the Union Elevator Company along the line of the sidetrack of the 
Burlington, Cedar Rapids & Norihern Railway Company at the town of 
Toronto, S. D., said location being more specifically described aa folows: 

Lot number twenty-one (21), and all of lot number twenty-two (22), not 
already occupied as shown by the said railway company's plat of their 
grounds at the station of Toronto, Deuel county, South Dakota. 
Dated at Sioux Falls, S. D., this I4th day of October, 1898. 

W. H. Tompkins, 
Alex. Kirkpatrick, 

Railroad Commissioners* 
Attest: 

C. C. Crandall, 

Secretary.-' 

(SEAL.) 

COMPLAINTS NOS. 64 TO 71. 

Car complaints, Nos. 64 to 71, inclusive, were received and 
filed with the Commission from September 26, 1898, to Novem- 
ber 4, 1898, inclusive. These complaints alleged the shortage 
of cars for the prompt loading of grain, and each case when 
filed was promptly and satisfactorily adjusted. 



In addition to the above complaints the Commission have 
received 22 complaints of a much less serious nature, which 
were not deemed of sufficient importance to place upon the 
docket and encumber the record, all of which have been satis- 
factorily adjusted. This will make a total of 93 cases acted on 
by the Commission during the two years, and in as much as the 
law did not go into effect which gave the Commission authority 
of any consequence until July 1, 1897, practically all of the 
above list of complaints have been adjusted in a period of 
seventeen months. 
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Table Showing Mileage in the State of South Dakota and the 
Capitalization in Stocks and Bonds of the System. 



1897. 



N^MB OF OoifPANT 


Mileage 


Stock Outstan'g 


Bonds Outst'nd 


Mileage of 
the System 


C.M.&8t.P 

O.&N. W 

F.E.&M. V 

0. St. P. M. &0 


1,101.06 
744.13 
184.88 
88.20 
200.53 
99.25 
82.65 
89.33 
38.84 
10.87 
69.84 
14.95 
37.94 


975,081,500 00 
66,411,820 58 
30,370,000 00 
34,050,126 63 
83,004,200 00 
25,000 000 00 

l,5no,ooooo 

7,235,000 00 
5,000,000 00 
1,440,000 00 
730,000 00 
10,000,000 00 
6,500,000 00 


9137,762,000 00 

131,947,500 00 

20,960,000 00 

26,235,800 (H) 

129,034,900 00 

15,000,000 00 

3,646,000 00 

15,763,000 00 

1.926*666' 66 

1,375,000 00 
12,155,000 00 


6,148.23 
5,030.78 
1,382.84 
1,492.23 


O.B.&Q 

Gt. Nor 

W.&8. F 

B.C. R. & N 


5,859.70 

3,825.92 

205.25 

1,136.47 


W.M.& P 

S. C. & N 


216.60 
97.28 


D. W.&P 

D.&8.0 

BH.&Ft. P 


69.84 
599.59 
37.94 









1898. 



Namb of Oompant 



0. M. ASt. P 

C.&N. W 

P. E. AM. V 

. C.St. P.M. &0... 

C.B.&Q 

Gt. Nor 

W.&S. F 

B. C. R. & N., 

W.M.& P 

S.O.A N 

D. W.&P 

g.&S.O 
.H. &Ft. P 



Mileage 



1,101.06 
744.13 
184.88 
88.20 
200.53 
99.25 
82.65 
82.76 
38.84 
7.U0 
69.84 
14.95 
37.94 



Stock Outst'ng 



r7.845 

66,408 

30,370 

34,050 

82,004 

25,000 

1.500 

7,235 

5,000 

1,440 

730 

10,000 

500 



,000 00 
,820 53 
,000 00 
,126 62 
,200 00 
,000 00 
,000 00 
,000 00 
,000 00 
,000 00 
,000 00 
,000 00 
,000 00 



Bonds OutBt'nd 



$136,588 
134,132 
20,960 
26,235 
128,735 
15,000, 
3,646 
15,763 



,500 00 
,000 00 
,000 00 
,800 00 
,900 00 
,000 00 
,000 00 
,000 00 



1,900 

1,375 

12,155 

500 



,000 00 
,000 00 
,000 00 
,000 00 



Mileage of 

the System 



6,146.28 

5,085.62 

1,494.53 

1,946.73 

5,859.70 

4,432.91 

205.25 

1,136.47 

216.60 

97.28 

69.84 

500.59 

37.94 
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Earnings and Expenses in the State of South Dakota as Re- 
ported by the Companies for the Years Given. 



1898. 



Name of Oovpany 


Earnlnfirs 


Operating E x - 
penses & taxes 


O.M.&St.P 

B.C..B.&N 

F.E.&M. V 

0. at. P. M. & U. 


* $6,444,178 91 

149,866 75 

297,721 11 

148,045 96 

19,111 94 

35^660 32 

63,550 21 

63,527 68 

91 ,440 75 

not reported 

+ 1,(I7^,S»6 98 


* 14,316,163 88 
117,120 08 
317,385 88 
101,892 97 


w. ^. & p ::... 


48,440 41 


W.&8.F 

D.&y.C 


48,051 30 
44,400 64 


D. W, & P 


40,591 92 


Great Northern 

C. B. &Q 


79,227 71 


C.&.N.W . ' 


♦ 8,707,830 90 







1894. 



Name of Company 


Earnings 


Operating Ex- 
penses & taxes 


O.M.&8t. P 

B.C.B.&N 


• $5,628,254 73 

126,286 90 
442,195 47 
112,122 64 
14,382 37 
80,880 00 
10,695 04 
96,567 93 
66,^2 02 

• 4,806,761 92 

22,458 74 


* $3,654,360 98 
107,881 85 


F.E.&M. V 

C.St.PM.&0 


• 307,ft'>6 95 
76,a=)0 63 


W. M. & P 


47,019 15 


W.&S, F 


81 ,628 43 


D. &S. 


20,808 17 


D.W.&P 


32,760 08 


Great Northern 

n.&N. W , 


66,235 62 
* 3,178,323 58 


g.C.& N V 


13,990 48 







1895. 



Name oy Company 


Earnings 


Operating Ex- 
penses & taxes 


C.M.&St. P 


* $4,949,894 69 

106,312 53 

245,060 78 

63,465 94 

12,880 43 

71,107 94 

8,631 22 

. 15,374 72 

40,059 50 

i 556,611 44 

9,980 19 

122,374 65 


* $2,902,157 71 


B C. R & N 


77,264 99 


F. E. & M. V 


249,133 56 


C.St.P.M.&0 

W. M. & P 


41,703 92 
36,642 12 


W &S F 


86,596 88 


D.&S. 

D.W.&P 


16,620 74 
25,403 64 


Great Northern 

C. & N W 


56,755 27 
* 2,574,627 91 


8.C.&N 


12,520 24 


B.H.&Ft.P 


103,911 72 
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1896. 



Name of Company 


Earnings 


Operating E x - 
penses & taxes 


C.M.&St. P 

B. 0. R. & N 


$1,557,100 60 

, 175,980 92 

286,000 70 

90,888 62 

15.296 37 

114,928 39 

10,492 34 

23,103 55 

no report 

+ 673,090 01 

22,239 91 

124,883 93 


$1,128,003 11 
129,345 97 


F E.&M. V 

C.St.P.M.&0 

W.M.&P 


274,569 38 

56,295 45 

• 36,497 09 


W.&S.F 

D. & S. C 


105,108 12 
16,457 16 


D. W. & P 


40,333 61 


Great Nortliern . . 




C.&N.W 

S. C. & N 


* 3,096,195 98 
13,914 65 


B.H.&Ft.P 


122,877 66 



* Proportional on mileage basis. 
+ Actual. 



Earnings and Expenses as Reported by the Companies Named. 

1897. 



Name op Company 


Operation of System 


Operation in South Dalcota 


Earnings 


Expenses 


Earnings 


Expenses 


CM. & St. P 

C.&N.W 

F.E.&M. V 

O.St. P. M. & O 

C.B.&Q 

Great Northern 

W.&S. F 

B. C. R. & N 


$30,486,767 99 

31,029,586 35 

3,103,680 94 

8,099,800 51 

26,633,740 92 

15,043,786 47 

616,934 68 

4,184,182 93 

360,638 54 

245.537 41 

39,363 39 

2,456,927 32 

145,361 17 


$17,393,308 22 

18,759,073 48 

2,106,723 66 

4,847,885 53 

15,576,246 21 

8,173,890 54 

267,610 93 

3,0:^,999 05 

254,514 96 

196,673 77 

40,733 71 

1.645,954 17 

114,156 66 


$1,605,210 66 

777,783 30 

325,848 12 

101,548 06 

not given 

not given 

j^,161 60 

168, 8(» 85 

16,929 59 

26,140 46 

39,363 39 

10,589 49 

145,361 17 


$1,012,912 04 

2,808,260 58 

299,486 42 

56,295 45 

not given 

76,525 15 

107,289 84 

127,166 07 


W.M. &P 

S.C.&N 

D. W. & P 


44,173 65 
16,154 78 
40,733 71 


D.&S.C 

B. H. & Ft. P 


25,855 38 
U4,156 66 



1898. 



Name. OP Company 


Operation of System 


Operation in South Dakota 


Earnings 


Expenses 


Earnings 


Expenses 


C.M.&St.P 

C.&N.W 

F.E.&M. V... 

C.St. P.M. & O 

C. B. & Q 


$34,189,663 68 

36,326,385 74 

3,966,958 17 

9,001,567 19 

32,553,212 15 

17,692,574 38 

740,808 23 

4,373,843 33 

352,032 48 

302,722 92 

53,363 86 

2,628,921 28 

149,251 68 


$20,067,435 93 

23,010,381 72 

2,515,776 23 

5,696,372 55 

19,637,423 87 

8.316,219 80 

260,457 67 

2,969,149 12 

259,760 36 

200,603 87 

31,683 34 

1,513,776 05 

167,776 50 


$1,815,801 14 

870.460 47 

386,226 12 

101,501 72 

not given 

5,529 21 
32,160 01 
160,653 10 
18,415 81 
31,654 03 
53,363 86 
10,411 58 
149,261 68 


$1,204,046 16 

3,373,468 75 

341,284 89 

81,288 71 

not given 

§56,777 63 

104,042 70 

142,398 84 


Great Northern 

W. &S.F 

B. C. R. &N 


W.M.& P 

S. C. & M 


54,177 54 
16,477 60 


D. W. &P 


31,683 34 


D.&S.C 

B. H. &Ft. P 


20,099 24 
167,776 50 







Digitized by 



Google 



Railroad Commissioners. 



105 



Accidents to Persons. 
1897. 





Killed 


Injured 


Name of Company 


a 


1 

c 
o 

CO 


£ 
^ 
^ 

t 

£ 
B 


O 
ft 

a 


s 

Oh 


1 

Eh 


C. M. & St. P 


1 


2 


1 

1 


5 

17 


6 


•:> 


0. &N. W.. 


2 


F. E. & M. V 




C. St. P. M. & O 


i 
2 










C, B. & Q...., 






6 

1 






G feat Nt>rt hern 










W. & S. F . . . . , 











B R. & N . 






1 
1 


2 

3 






W. M. & P 










S. C. & N .... 










D. W. & P 














D. & S. C. 














B. H. & Ft. P. 


























1898. 





Killed 


Injured 


Name of Company 


1 

a 


a 


1 


o 

a 


1 


2 

i 
1 


C. M. &St. P 


1 


1 


1 


3 
3 
4 
1 
T 
1 
2 


2 


g 


C. &N. W 


3 


F.E.&M. V 




i 


»> 


C. 8t. P. M. O 




■^ 


C.B.&Q 










Great Northern 








W.&S. F 










B. C. K. & N 


1 








i 


W. M. &P 






1 






S.C.&N 












T>. W.& P 














T>. &8. C 















B. H. &Ft. P 
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ROADS INSPECTED. 

The commission, diiring the past two years, have inspected 
the various lines of railways in the state, as provided by law, 
and find the roads generally in very good repair. 

The different companies have been engaged the past two 
years in taking up old iron rails and replacing them with new 
steel, and heavier rails. Practically all the railroads in the 
state have been engaged during the past year in taking out 
many of their old wooden bridges and trestles and replacing 
with steel and metalic or stone culverts which has greatly 
lessened the dangers to the traveling public as well as their 
employees. 

None of the railways doing business in this state have ex- 
tended or built any new track, except, the Black Hills & Ft. 
Pierre narrow gauge road, they have extended their line about 
eleven miles. 

In several instances the board have called the attention of 
the various railway companies to the bad repair of depots, 
depot platforms and stock yards, and suggested their repair, 
and usually such suggestions have been complied with, without 
the npcessitjr of making a fprngial order, 



Digitized by 



Google 



^w^ 






Railroad Commissioners. 



107 



Abstract of Disbursements Made by the Commission for the 
Months Given Below. 



Month and 
Year 


c 

o 

a ^ 




X p 


o 

'^ en 
t, C Ci 








Jan 1897 


tJ94 90 
375 00 
375 00 
375 00 

37r. 00 
375 00 


3^55 

m m 
m m 

117 13 

76 5f J 
114 'yS 


$19 20 
2 25 
20 34 

128 9ii 
20 (i5 
IW 05 










Feb 1897 










Marf h 181(7 










April 1897 
May 1897 
Jnne 181>7 


• 












$15 00 

15 00 



















Totals 

July 1897 
Aug. 1897 
Sept. 1897 
Oct. im 
Nov. 1897 
Dec 1897 


S2,169 00 

S375 00 
375 00 
375 00 
375 00 
375 00 
375 00 
375 00 
375 00 
375 00 
375 00 
375 00 
375 00 


$497 J 4 

170 15 
81 00 
94 80 
67 21 

ifiti m 

8« 39 
143 86 
118 46 
71 01 
97 36 
77 91 
125 13 


$;^i 34 

$54 10 

44 85 
48 27 
42 62 
84 11 
52 90 
181 16 
U8 5(i 
58 05 
73 50 
110 20 
131 68 


$16 00 

94 68 

114 50 

74 35 

88 25 

71 35 

99 15 

122 35 

76 53 

251 51 

21® 76 

195 57 


$261 00 
124 50 
69 'SO 
12 80 
46 54 

:« 9.5 

12 70 


$30 00 

$266 70 
15 00 
15 00 
38 80 
83 90 
:^30 
121 20 
29 87 
^ 75 
19 25 
15 00 
15 00 


$330 35 

410 00 
494 40 
348 35 
666 90 


Tan 1898 




Feb 1898 




March 1898 


21 50 
30 25 
135 07 
155 39 




April 1898 
May 1898 
.Tune 1898 












Total 

July 1898 
Aug. 1898 
Sept. 1898 
Oct. 1898 


$4,500 00 

?:-iT5 00 
375 00 
375 00 
375 00 
375 00 


SI 3X1 00 

$98 76 
83 66 
73 96 
70 53 
90 01 


$1,000 00 

$69 71 
76 85 
81 130 
45 75 
20 10 


$l,;->00 00 

$92 15 
J)3 57 

6:^ a5 
8:t 55 
95 00 


$900,00 
$70 45 


$678 77 

$15 00 
15 00 
35 00 
15 00 
35 25 


$3,?250 00 

$:^ 65 
400 40 


8 40 


90 00 
400 00 


Nov. 1898 




570 00 


Total 


11,875 00 


$415 92 


$293 71 


$428 15 


$78 85 


$115^ 


$1,765 00 



\y 
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IN THE 



Circuit Court of the United States 

For the District of South Dakota, 

In and for the Southern Division. 



Chicago, Milwaukee & St. Paul RailwayN 
Company. 

Complainant, ^ 

W. H. 'Tompkins, W. T. LaPollette and^ 
Alexander Kirkpatrick, constituting! 
the Board of Railroad Commissioners of I 
the State of South Dakota, and Melvin 
Grigsby, Attorney General of said State, 

Defendants. 



DISCUSSION OF EVIDENCE, BY T. H. NULL OF COUNSEL 
FOR DEFENDANTS. 

The facts as dSplosed by the testimony will be discussed in 
the following order: 

Value of complainant's railway in South Dakota. 

Expense of operating complainant's railway in South Da- 
kota. 

Apportionment of operating expense to interstate and state 
traffic. 
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Revenue derived from operation of complainant's railway 
in South Dakota. 

Charges for transportation of freight and passenger traffic 
in South Dakota. 
Value of complainant'' s railtvay in South Dakota: 

Heretofore there has been much controversy as to the 
method of determining the value of railway property, some con- 
tending that for the purposes of such cases as the case at bar 
the amount of capitalization should govern, while others have 
contended that the cost of construction was the true value; and 
still others that the cost to reproduce was the better rule. The 
difficulty with all of these theories was that they violated a com- 
mon sense and fuudamental rule of law in this: That each en- 
deavored to treat as an ultimate fact mere evidentiary matter. 
The supreme court in the Nebraska case settled this contro 
versy, and settled it right, by defining the ultimate fact to be 
the present reasonable value of the property and placing these 
other facts where they belong, in the list of evidentiary matter 
to be considered all together in determining the ultimate fact. 
Consequently, to determine the value of this property we will 
consider such of these elements as have been developed by the 
testimony. 

We will discuss this question in the following order: 

Cost of construction and equipment. 

Stocks and bonds issued on account of construction and 
equipment. 

Cost to reproduce road and equipment, . 
Cost of construction: ir. 

There are three parties interested in the construction of a 
railway: the projector, the capitalist, and the public. The 
projector is the corporation organized to construct and operate 
the proposed railway. It usually begins operations with little 
or no capital and it constructs and operates railway lines pri- 
marily for the profit that will accrue to it and not for the profit 
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that may accrue to the capitalist or the public. It does not pay 
the capitalist any more profit on his money than it is obliged to 
pay to secure the necessary loan . Neither does it serve the public 
for the least compensation that will yield a profit; but in all cases 
charges all the traffic will bear. Neither the public or the cap- 
italist have any voice in determining the extent, location or 
amount to be expended in the construction of the proposed rail- 
way. The construction is wholly left in the hands of the com- 
pany. It and it alone can tell how much the construction of 
any given line of railway costs. It is the only party in posses- 
sion of the information and has in its possession the only record 
in existence wherein the facts concerning the cost of its prop- 
erties are recorded. These facts and records are guarded with 
jealous care because if the truth should Come to other interested 
parties the company would be unable to do business with either 
one of them upon a basis that would enable it to profitably own 
and operate a large system of railway upon borrowed capital. 
Therefore it is no surprise to turn over the thousand printed 
pages of testimony submitted in this case and not find in evi- 
dence the record showing the actual expenditures made by com- 
plainant in constructing its lines in South Dakota. That com- 
plainant has in its possession such a record is established by 
the testimony of its auditor, Mr. Winne. 

At the request of defendants the complainant produced an 
account of the construction of the Pattersouville extension; 
other than this no such record was produced before the exam- 
iner.and the only evidence submitted by the complainant as to the 
value of its property in South Dakota is the testimony, of its 
chief engineer, Mr. Whittemore, on cost of grade, bridge and 
track as tabulated in Exhibit 25, page 423; the testimony of 
Mr. Bates, engineer of bridges and buildings as to cost of 
buildings and structures as tabulated in Exhibit 26, page 480, 
and Exhibft 27, page 486; the testimony of Mr. Collins, general 
superintendent, on quantity of equipinent assigned to South 
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Dakota lines, on page 434; and the testimony of Mr. Winne as 
to cost of equipment, as tabulated in Exhibit 28, page 563. 

We will first discuss the testimony of Mr. Whittemore and 
Exhibit 25, page 423. 

The first item, 12,442,000 cubic yards of earthwork, 11,886,- 
207; this would average 2.1 cubic yards to the foot of roadbed, 
and if we allow half cut and half till it would make an average 
fill of 4.2 cubic yards to the foot of roadbed. A fill containing 
4 cubic yards to the foot would make a roadbed einbankment 5 
feet high (927) so that to contain the earthwork charged the 
road would average a 5 foot cut and fill. The defendants had 
no means of checking this item and in December, 1897, called 
upon complainant for a profile of its lines in South Dakota. 
The profile was promised from time to time, but was never fur- 
nished, except that about April 30, 1898, complainant furnished 
to defendant a pretended profile which did not contain the data 
from which the quantity of earthwork could be estimated (821, 
822, 823, 824, 825, 826, 827, 839). We are therefore obliged to 
content ourselves with the criticism of the item that to one 
who is familiar with the lines in South Dakota it does not seem 
possible that the grade contains any such quantity of earth- 
work. 

The next five items are not questioned. 
Steel Rails, 

The next item, 106,300 tons rails, average cost @ $46,761, 
$4, 970,627. The quantity of rails is not questioned. The value, 
however, is debatable. It is in evidence in this case that the 
lines in South Dakota are laid with what is called relayer steel, 
steel rails that have been used elsewhere, then taken up, sawed 
off, repunched and laid in South Dakota (268. 269, 295, 296, 
298). 

What is this kind of material worth? Certainly not as 
Tijuch as new material, for it has been in use for some eight 
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years (269). The valuation placed upon it by the managers of 
the company is about $11 per ton (43, 44, 45, 716). 

It may be urged that the road as originally constructed 
was laid with new rails and therefore the value of new rails 
should be considered at this time, but we are now determining 
the question of the present value of the road and therefore 
must take the property as it now exists, laid with relayer steel. 
This steel is estimated at $13 a ton by the C. & N*W. Ry. (914) 
delivered in South Dakota. 

If we allow $11 a ton and allow $4.50 a ton freight, it would 
make this steel worth $15.50 a ton in South Dakota, This is 
certainly fair, as it allows complainant the valuation placed on 
this steel by its own oflftcers and allows them their own figures 
for freight (297) 

The value of the rail, however, is all that is involved in 
this item, as the freight is estimq.ted in a separate item; so that 
we contend this item should be 106,300 tons relayer steel, $1,- 
169,300. The next two items are not questioned. 
Gross Ties, 

The next item is 3,562,000 cross ties at 30 cents. $1,068,600. 
This item is based upon the theory that 3,000 ties were used to 
the mile of road. 

The steel rails average 30 feet in length and to make 3,000 
ties to the mile would require 17 ties to the rail (868.) There 
is abundant testimony showing that no such number are in the 
track (815, 840, 674, Exhibit 50) and the number of ties in the 
track is estimated to be 3,444,000 (969) or 2,816 to the mile 
(866.) The ties are charged in this item at 30 cents each. 

The company's invoice of ties on hand values ties at 27.8 
cents per tie, so that this item should read 3,444,000 ties at 27.8 
cents, $957,432. 
Track Laying. 

The next we wish to discuss is the item 1,187.21 miles track 
laid and surfaced a»t *450, $534,244. It appep^ris from the Pat^ 
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tersonville extension account that the price paid the contract- 
ors for their work was 1240 a mile east of Mitchell and 1210 a 
mile west of Mitchell. Allowing complainant the highest price 
paid, 1240 per mile, this item should read 1,187.21 miles track 
laid and surfaced at $240 per mile, $284,930.40. Two hundred 
and eighty-eight feet B. M. crossing plank for 1,200 crossings 
at $20 per M., $5,760. This item would put 240 feet of plank at 
every point in this state where complainant's railway is crossed 
by a section line. Two hundred and forty feet of 2-inch oak 
would plank a roadway 8 feet wide and 15 feet long. With the 
exception of a few crossings in the large towns these crossings 
actually consist of four plank, one on each side of each rail and 
spiked to the ties and enough to cover the ties between the rails 
(820). It would be more than fair to allow half this item. 

The next item, 1,000 cattle guards at $10, $10,000. By 
actual count there are only 2^1 cattle guards on complainant's 
lines in South Dakota and the item should read 221 cattle 
guards at $10, $2,210 (819, 820, 893.) 
Freight on Track Material. 

The next item is freight on track material, $2,342,323. 
This and the four succeeding items are arbitrary charges. 
These items do not represent actual outlay for freight, but the 
complainant charges itself an arbitrary amount for freight, 
thereby increasing its earnings. 

It IS low class freight and ought to be transported as 
cheaply as any freight that is hauled. The complainant hauls 
coal from Chicago to Mitchell for $3.35 a ton (810.) Why 
Should they charge more for hauling steel rails and track ma- 
terial? 

This item is analyzed by Mr. Whittemore on pages 419, 
420 and consists of 106,300 tons rails, 8,360 tons splices, 4,155 
tons spikes, 391,800 tons cross ties; 510,615 total tons track 
material, and amounts to $4.58 per ton. Estimating the freight 
at $3.35 per tpn gij aU except cross ties, we have 118,815 tons at 
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$3.35, $398,030.25. We cannot accept the figures given on ties, 
as the tonnage is based on an average weight of 220 pounds 
per tie, making the freight figure about 50 cents per tie. 

Mr. Barling calculates the freight on ties at 22 cents per 
tie on basis of six-tenths a cent per ton per mile (297). While 
in the Pattersonyille extension account the freight is figured at 
one cent per ton per mile (760) and amounts to $193,222.07 
(761) on 693,000 ties, or about 28 cents per tie. Reduce this to 
f cents per ton per mile and we have 21 cents per tie (842). 
Freight on ties should be figured at 21 cents per tie for 
3,444,000 ties, amounting to $723,240. The item for transpor- 
tation for 6,600 men, $66,000, is pure guess work if not alto- 
gether fictitious. No such item appears in the Patterson ville 
extension account, and Mr. Whittemore does not claim any 
record authority for this item. 

Exhibit 25 greatly exceeds the freight actually charged in 
the Pattersonville extension account. The freight charge in 
Exhibit 25 amounts to $2,532,035. 

Allow on iron $398,030.25 

On ties 723,240.00 

' On bridge material 108,862.00 

$1,230,132.25 
This will make an average of about $1,100 a mile for 
freight on material. 

The Pattersonville extension account for freight for 246 
miles of road at one cent per ton per mile amounted to 
$398,492.54 (760) or about $1,600 per mile. Reduce this to | 
cents per ton and we have $1,290 a mile, and on the basis of 
6-10 of a cent per ton, $960 a mile (941). 

Six-tenths of a cent per ton per mile is all that should be 
allowed and is all that is claimed by Mr. Earling (297). If we 
allow $^0 a mile for freight on 1,187 miles of road it will 
amount to $1,139,529, approximating very closely to our esti^ 
mate of $1,^30,182.25, 
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This allows complainant a freight charge equivalent to 
what it would charge anybody for the service. It not only is 
sufficient to pay the cost, but will pay a profit. If we should 
only allow actual cost we would figure about as follows: As we 
shall see later on, it costs about 50 cents a mile to move a 
freight train with ordinary load. An ordinary train load for a 
long through haul would be about 400 to 500 tons. At 50 
cents a mile it would cost 1330 to move a train of say 450 tons 
from Chicago to Mitchell, or about 75 cents a ton. Mr. Whit- 
temore's estimate of 510,615 tons of track material is too high, 
as he figures ties at 220 pounds each, while they do not weigh 
over 150 pounds. But allow his tonnage at 510,615 tons, 
and figuring freight at cost of transporting, 75 cts. per ton, 
and we have the actual expense of transporting material, 
$382,961.22. All allowances for freight over and above this 
amount will be profit on the business of transporting this ma- 
terial. 
Station Buildings. 

The next item to be considered is the item of station build- 
ings, etc., $940,606. 

The prinipal items constituting this amount are: 



Items 


Cost 


Cost 


Sioux Falls passenger station 




$ 13,000 


Aberdeen.. ** '* 




6,000 


Yankton... *• " 




3,750 


Madison.... " " 




3,300 


Mitchell.... " " 




2,600 


Sioux Falls freight " 




0,000 


Aberdeen.. *' " 




2,200 


Mitchell.... " " 




1,500 


Mlllbank... *• '» 




900 


Chamberlain warehouses 




5,400 


73 standard passenger stations at $2,600 each 




% 182,500 


38 passenger stations costing from $50 to $2,350 each 




46,150 


13 engine houses, machinery, heating and fixtures 




168,050 


23 engine coal stations 




64,000 


Station platforms ..., ,..,. 


,,....,..,.. .f.f 


96,90$ 
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Water Stations: 
Buildings, machinery, pumps, piping, etc.. 

45 wells 

56 tanks® $1,500 

46 wind mills @ 1650 



41 coal and oil bouses @ flOO . . . 

86 out houses ® $75 

Stockyards 

125 tool houses ® 965 , 

32 section dwellings 

8 cinder pits 

31 ice and cold storage houses. 

16 turn tables 

4 track scales (^ $1,000 

Other items to balance 



Total.. 



35,612 
23,020 
82,500 
29,900 



171,032 
4,100 
7,350 

70,630 
8,125 

;:M),525 
2,800 

16,995 

31,600 
4,000 

98,794 



S940,606 



Taking these items in their order the passenger station at 
Sioux Falls is charged as having cost $13,000. We find that 
this building is reported in the annual report to the stock- 
holders for the year 1895 as having cost $6,414.15 (713) and Mr. 
Booth estimates the cost of the building at $7,191 (681.) The 
Aberdeen station is charged at $6,000 and its cost is reported 
in annual report for 1889 at $5,833.19 (707.) 

The freight station at Sioux Falls is charged at $9,000 and 
is reported in annual report for 1895 as haying cost $5,697.50 
and its cost is estimated by Mr. Booth at $4,714. Seventy-three 
standard stations are charged at $2,500 each. The station at 
Woonsocket is one of them and Mr. Booth estimates its cost 
$1,532 (678.) Mr. Booth also makes a detailed estimate of the 
cost of a standard station from the plans furnished by com- 
plainant and estimates the cost at $1,601.52 (687.) 

Exhibits 38 (678), 51 (685). Exhibit 43 (667) is a view of a 
standard station. Complainant has not challenged the esti- 
mates made by Mr. Booth, and we assume that his estimates 
are correct. Therefore these seventy-three stations should be 
charged at $1,600 each, making $116,800. We have not made 
estimates of each of the many buildings, but only enough of 
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them to test the figures given by complainant, and without go- 
ing into detail we make the following comparison: 



Items. 



Sioux Fall, pass 

Sioux Palls, freight. 

Standard depots 

Harrisburg • • 

Mitchell • 

Vilas •• 

Egau • • 




Booth 



7,191 00 

4,714 00 

U6,800 00 

56192 

1,852 00 

945 OQ 

1,416 00 



From the above it will be seen that for the last four sta- 
tions complainant charged $7,950, and Booth estimates them at 
$4,774.92, a reduction of 40 per cent. 

Applying this to the thirty-eight station buildings charged 
at $46,150, the item would be $27,690. 

The next item is thirteen engine houses, $168,050. 

Mr. Booth hasfmade estimates on four of the engine houses. 
The comparison is as follows: 



PliACB 


Bates 


Booth 


Sioux Falls 


$ 


5,500 

28,000 

4,500 

6,000 


f 


3,15 


Mitchell. 


16,187 


Woonsocket 


2,373 


Egan - - 


2.505 








Total 


f 


44,000 


1 


24,218 







The reduction is $19,782, or about 45 per cent. Applying 
the reduction to the whole item it would make a reduction of 
$75, 622. 50, leaving the item $92, 427. 50. 
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Twenty-eight engine coal stations, $64,000. 



Place 


» 


Bates 


Booth 


Egau 


$ 


2,700 
1,800 
2,600 
3,000 


s 


1,784 


Woonsocket 

Sioux Falls 


1,357 
1,323 


Mitchell 


1,896 








Total 


$ 


10,100 


1 


6,359 







The reduction is $3,841, or about 38 per cent. This would 
make a reduction on this item of $24,320, leaving the iteni $39,- 
680. 



Station 


platforms, 


$36,305. 








Place 


Bates 


Booth 


Egan 


$ 730 

435 

1,800 

. 1,200 

275 

135 


$ 


523 00 


Woonsocket 


507 00 


Sioux Palls 


1,153 00 


Mitchell 


1,119 92 


Vilas 


345 00 


Harrisburg - - - 


66 06 












Total 


$ 4,565 


$ 


3,612 98 







The reduction is 1952.02, or about 20 per cent. This would 
make a reduction of $7,261, leaving the item $29,044. 
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Water stations $171»032. 



Items. 



Egan tank.... 

Egan mill 

Egan steam pump 

Egan pump house 

Egan well 

Woonsocket tank 

Woonsocket mill 

Woonsocket well 

Sioux Falls tank 

Sioux Falls mill 

SioiLX Falls pump house 

Sioux Falls pipes and sewerage. 

Mitchell tank 

Mitchell pump house 

Mitchell pump comp 

Mitchell well 

Mitchell piping 

Total 



Booth 



1 1,500 


S 968 


660 


370 


700 


365 


250 


125 


250 


140 


1.500 


988 


850 


370 


750 


750 


1,500 


988 


650 


470 


200 


60 


250 


250 


1.500 


988 


300 


192 


500 


500 


600 


600 


1,800 


1,500 1 


1 13,350 


1 9,644 



The reduction is $3,706, or about 28 per cent. This would 
make a reduction of $47,888.96, leaving item at $123,143.04. 

Forty-one coal and oil houses at $100, $4,100. Booth esti- 
mates these at $58 each, maning the item $2,378. 

Ninety-eight out houses at $75 each, $4,350. Booth has 
estimated the out houses at Woonsocket, Exhibit 47 (671) and 
at Vilas, Exhibit 48 (672) at $32 and $21 and says that about 
one-third of the out houses are like Exhibit 48 (665.) This 
would give an average cost of about $28. This would make 
this item $2,744. Mr, Bates contends that there should be an 
allowance for excavation (460.) But it is likely that an Irish- 
man and a spade would make one of these excavations in an 
hour. His pay is $1.25 per day. 

It would not do to make very large excavations or the ex- 
cavations would be more extensive than the structures. 
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Stockyards, $70,630. 



Yards. 


Bates 


Booth 


Egan 


$ 300 

900 

375 

150 

1,700 


$ 167 00 


Woonsocket 

HarrisburflT. -. .. 


670 00 
149 25 


Sioux Falls 


• 


90 00 


Mitchell 




700 00 









Total 


$ 3,425 


$1,776 35 







The reduction is about 50 per cent. This would leave ihis 
item at 135,315. 

One hundred and twenty-five tool houses at $65, $8,125.50. 
Booth estimates these buildings at $40 each, making this item 
$5,000. 

Thirty-two section buildings, $30,525. We have no esti- 
mates or data concerning these buildings, but assuming that 
they will figure in about the same proportion as the frame 
depot buildings, we will apply the same reduction, 40 per cent, 
and the item will stand at $18,315. 

Thirty -one ice and cold storage houses, $16,995. 



PliACB 


Bates 


Booth 


Egan 


$ 




400 
300 
960 
450 
1,000 
350 


1 


232 00 


Woonsocket, ice . . 


177 00 


Woonsocket, cold storage 


None there 


Sioux Falls 


181 00 


Mitchell,ice 

Mitchell, cold storage. 


601 52 
177 60 


Total 


$ 




3,460 


1 


1,369 12 







The reduction is $2,090.88, or about 60 per cent. This 
leaves this item at $6,798. 
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Sixteen turn tables, $31,600. These are charged as fol- 
lows: 



^ 


NUMBEK 


Value 


Total 


1 


1 1,600 
8,000 
1,500 


1 


1,600 


5. 


15 000 


10 *- -. 


15 000 










$ 


31.600 



The turn table at Mitchell is charged at $3,000. It was re- 
ported in annual report for 1894 as having cost $688. 17 (713). 
Booth estimates it in place at $1,634. The table at Sioux Palls 
is charged at $1,500, and is estimated by Booth at $894. 

The tables charged at $3,000 are iron or steel tables, while 
the tables charged at $1,500 are wooden tables. According to 
Booth's estimate these tables should be charged as follows: 



Number 


Charge 


Total 


10 




894 

9M 

1,634 


1 


8,940 
994 


1 


5 


8,170 




• 


Total 


1 


18,004 







Track scales are charged at $1,000 each. Booth estimates 
them at $800, making the item $3, 200. 

The sundry other items amounting to $98,794 should be 
discounted at least 25 per cent to be in harmony with the bal- 
ance of the list- 
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According to Booth's estimate the items would stand about 
as follows: 



Items 



Sioux Falls passenger station . . . 

Aberdeen *' '* 

Yankton '^ " 

Madison " ** 

Mitchell *' . •» 

Sioux Falls freight '* 

Aberdeen " '* 

Mitchell " " 

Milbank 

Chamberlain warehouses 

73 standard stations at $2,500 each, 

38 passenger stations 

13 engine houses 

88 engine coal stations 

Station platforms 

Water stations 

41 coal and oil houses 

08 out houses 

Stock yards 

125 tool houses 

32 section dwellings 

8 cinder pits 

31 ice and cold storage houses 

16 turn tables 

4 track scales , 

Other items 

Total 



Amount 



7,191 00 

6,000 00 

2,708 00 

2,475 00 

l,a52 00 

4,7U 00 

2,200 00 

890 00 

900 00 

4,050 00 

116,800 00 

27,690 00 

92,427 00 

39,680 00 

29,044 00 

123,143 04 

2,378 00 

2,744 00 

;^,315 00 

5,000 00 

18,315 00 

2,800 00 

6,798 00 

18,004 00 

3,200 00 

74,096 00 



$530,314 04 



A comparative table showing total estimates at several sta- 
tions will be of interest in determining the situation: 



Place 


Bates 


Booth 


Sioux Falls 


$ 38,555 
63,676 
19,320 
14,675 
2,200 
1,635 


$ 21 ,943 00 


Mitchell 


39,289 92 


!Egan . 


10,624 00 


Woonsocket 


8,761 00 


Vilas 


1,231 00 


Harrisburg 


837 23 








Total 


$140,061 


S 82,686 15 
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The reduction aoiounts to 157,374.85, or about 40 per cent, 
leaving the whole estimate for buildings at $584,363.(50, or 
$50,000 less than the foregoing detailed estimate. 

Returning again to exhibit 25 (423) we find that after the 
item **Engineering, etc.," Mr. Whittemore drew a line and 
made his footing $14,246,505. Then, apparently as an after- 
thought, he adds an item of $854,790 for interest, which it will 
be noticed is one year's interest at 6 per cent on the total' cost. 
This is added upon the assumption that this whole fourteen 
millions of material and labor was idle for one year, an assump- 
tion that is not warranted by the facts and does violence to the 
claim of good management. He then makes another footing, 
$15,125,877. Then comes another afterthought: *'Por better- 
ment to roadbed and bridges, etc.," estimated ''at 5 per cent of 
above," $756,294. It will be noted that this 5 per cent better- 
ment is figured on the $15,125,877, and we are led to inquire if 
they want an allowance of 5 per cent for betterment on the 
$5,000,000 of rails when they are already charged at $46.76 per 
ton and are actually worth only $11; on the $1,068,600 for ties, 
when they have already charged up 200 more ties to the mile 
than they have in the track; on the 1,000 cattle guards, when 
they have only 200 in the state; and then there is the item of 
$2,532,035 for freight — have they bettered that item 5 per cent? 
Have they bettered the building item of $940,606? Then there 
is the item of $854,790 for interest; how has that been bettered 
5 per cent? It is evident that all the items following the first 
footing of $14,246,505 are conjured up for padding. There is 
no evidence that any such expenditures have been made. 

The last item, $300 a mile for material on hand, would 
amount to $356, 100. The only material on hand disclosed by 
the testimony is one rail on post to every mile of road. This 
would amount to 1,101 rails or about 295 tons; at $11 a ton, 
$3,245. 
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The cost of road according to our view of the evidence will 
figure about as follows: 



Items. 



Earth work 

Riprap 

Bridge timber in place 

Piles in bridges 

Truss bridges 

Iron culverts 

106,800 tons rails 

Track spikes ; , 

Kail splices 

Cross ties 

Switches 

Railway crossings . 

1,187.21 miles track laid • 

Moving material to point 

Snow fence 

Highway crossings 

Cattle guards 

Freight on material and contractors', tools etc. 

Sign boards, posts, etc 

Buildings 

Right of way 

Telegraph '. 

Engineering, etc 

Material for repair 



Total . 



Amount 



1,886,307 00 

7,500 00 

330,330 00 

163,660 00 

35,495 00 

14,300 00 

1,169,300 00 

207,765 00 

418,000 00 

964,330 00 

69,000 00 

2,000 00 

384,910 40 

154,140 00 

77.200 00 

2,880 00 

2,310 00 

1,139,721 60 

11,636 00 

630,314 04 

140,928 00 

71.382 00 

330.800 00 

3,245 00 



$ 8,106,634 04 



Average cost per mile of main line, $7,362.97. 

As a general statement can this proposition, $7,362.97 per 
mile, be sustained? 

We find from the annual report for 1894 (712) that the com- 
plainant constructed 4.24 miles of road from its then termini to 
what is now the city of Sisseton, South Dakota. We find the 
cost of this extension was reported in that report as being $20,- 
154.94, being an average cost of $4,753.52 per mile. Mr. Witte^ 
more explains that the grading was done by the people residing 
along the route (428.) Assuming that to be true and allowing 
the average cost for grading as computed by Mr. Whittemore 
for the lines in South Dakota, $1,589 per n^ile, the cost per njile 
then would be $6,342.52, 
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Another example is foijnd in the annual report for 1895 
(713) where it is reix>rted that complainant constructed an ex- 
tension from Minnocqua, Wis., to Star Lake, Wis., a distance 
of 18.8 miles at a cost of $183,623.73 (713.) This makes $9,767 
per mUe. It is in evidence that this extension was built through 
a timber country where the right of way had to be cleared of 
timber. Also that the country was rough and hilly, requiring 
much more grading and bridges than the Dakota lines (813-814. ) 

Mr. Whittemore testifies to the building of second main 
track in Illinois and that it costs very much more per mile than 
the construction of the Dakota lines did per mile (430.) We find 
from the annual reports that the complainant began building 
second track in 1890, (708) and we trace the record of such 
building through the annual reports and find (708, 709, 710, 712, 
715) that 242.91 miles of second main track were constructed at 
a cost of $1,781,979.41, making an average of $7,335 a mile. 

It is true that second track does not require expenditures 
for right of way, depot, engine and shop buildings, but these 
items all told do not amount to $1,000 a mile in Dakota and 
would be more than offset by the heavier rail and more expen- 
sive ballast used on the new second tracks. 

Prom these examples it will be seen that we are fully jus- 
tified in our contention that the Dakota lines did not cost to 
exceed $7,362 a mile. 

So far we have considered the value as measured by the 
cost of construction. 

No testimony has been offered to show the amount of 
stock and bonds issued on account of the construction of the 
Dakota lines. The complainant has offered evidence by which 
it appears that the Dakota lines were bonded for $19,365,247.16, 
but it does not appear that the proceeds of these bonds were 
used in the construction of the lines. It simply built the road, 
then mortgaged it and one of the best proofs of the fact is the 
testimony of the auditor (612, 613) that the books of the copgL- 
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pany do not show any surplus funds being the difference be- 
tween the cost of the road and the proceeds of the bonds. So 
that the amount for which the road was mortgaged has no re- 
lation to its cost and is no evidence of the cost or present value. 

The evidence that it would cost more to reproduce the 
road than it cost to construct it consists solely in mere opinion 
and is not based upon any fact so that it is not to be taken 
seriously and we shall spend no time in discussing i^-; yet it 
presents one or the many ludicrous contradictions of complain- 
ant in this case. It claims the property cost $15,000,000 and 
has been in operation from 15 to 18 years; that it has always 
operated the lines at a loss and yet the property is worth more 
to-day than when first constructed. 

By the laws of the State of South Dakota the complainant 
is required to file with the state auditor a sworn statement of 
all their property in the state subject to taxation. This statement 
is presented to the state board of equalization and is the basis for 
the assessment of complainant's property. Exhibit 54 (747) 
is the statement filed by complainant with the state auditor for 
the year 1897. While we are willing to concede a reasonable 
difference between an estimate of actual value and a valuation 
made for purpose of taxation, yet we cannot concede that any 
such difference as appears here can be overlooked or justified. 
The complainant claims its buildings, water and coal stations, 
etc., are worth $940,606 for the purposes of this case. In its 
sworn statement filed with the auditor it claims the same items 
to be worth only the sum of $135,864. In the tax statement the 
complainant declines to fix a valuation ,on its railway in South 
Dakola, saying, **The officers of this company will not assume 
the responsibility of stating, under oath, the value of the prop^ 
erty, inasmuch as it depends upon conditions and circumstances 
which are not fixed and capable of demonstration." 

In the case at bar the officers of the company did not hesi- 
tPrte to assume the responsibility 0f stating under oath the value 
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of its property of every kind and description, but it is not cer- 
tain that the conditions and circumstances are such that the 
high valuation testified to by them are fixed and capable of 
demonstration. 

This statement was filed with the state auditor in June, 
1897, and in July following they instituted this action. 

Standing in the door of this court of equity they say to the 
state, we know not the value of our property; and then turn- 
ing to the court in the next breath swear positively to these 
enormous valuations as the basis for the relief sought in this 
action. 

Our next inquiry will be as to the quantity and value of the 
rolling stock assigned to South Dakota. 

Mr. Collins, general superintendent, testifies (434) that 
there are on complainant's lines in South Dakota: 

65 locomotives. 

3,500 freight cars, 

38 passenger cars. 

13 mail and express cars. 

3 passenger, mail and baggage cars. 

1 baggage, mail and express car. 

6 passenger and baggage cars. 

3 mail cars, 

3 baggage cars, 

1 sleeping car, 

40 caboose cars, 

15 wrecking and tool cars. 

Mr. Winne presents exhibit 28 (563) to show the value of 
the equipment. 

This is about all the evidence upon the subject of equip- 
ment and we now turn again to the tax statement. There may 
be excuses for differences in value but there are none for differ- 
ences in quantity of property listed for ta3;atiou and property 
ROW claimed to be m South Pakota. 
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Schedule C (754) gives the rolling stock listed for taxation 
as of April 30, 1897. 

The statement there made is that there was in South 
Dakota on complainant's lines: 



No. 

37 

24 

23 

1 

464 
46 

247 



Items. 



Amount. 



Locomotives valued at 

Passenger cars valued at 

Baggage, mail and express cars valued at 

Sleeping car valued at 

Freight and stock cars valued at 

Flat and coal cars 

ether cars, etc 

Total 



142,100 
31,500 
10,300 
2,500 
69,560 
5,300 
5,770 



$ 227,020 



There is no evidence in the record of this case as to the 
value of this equipment except the testimony of Mr. Winne that 
the figures given in Exhibit 28 (563) is an average of what such 
equipment cost at the time the Dakota lines were built and the 
valuations sworn to in the tax statement. Not a witness was 
produced who testified to the present value of the equipment, 
neither has the equipment been sufficiently described by the 
witnesses so that an expert witness could be called to testify to 
its value. 

The court will look in vain for evidence on this point. 
There is none except the statement as to what it cost 15 to 18 
years ago and the value at which it is listed for taxation. 
Which will the court accept? We are on the defensive. It is 
no duty of ours to clear up this fog concerning rolling stock 
but we will suggest that we take the rolling stock as listed for 
taxation and assume that it is listed at one-third its value. 
This will give the value at $681,060. There are many places in 
the record where the present cost of rolling stock is mentioned 
and we might go through it but as there has been no evidence 
of the present condition or value of complainant's rolling 

Eallroad Com-9 
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stock, it seems hardly necessary to carry this inquiry fur- 
ther; Complainant can hardly be heard to say that it has 
not fairly listed all its rolling stock for taxation and it certainly 
can not complain if we treat the assessment as representing 
one-third of the value. 

The testimony fairly shows the value of the railway to be 
$8,106,683.64; the rolling stock to be 1681.060.00; total invest- 
ment $8,787,693.64. 

Average per mile of main track, $7,981.55. 
Cost of Maintenance and Operation 

The interstate commerce commission and U. S. census 
bureau have adopted a system of railway accounts by which 
cost of maintenance and operation is divided into four accounts, 
viz: Maintenance of way and structures, maintenance of equip- 
ment, conducting transportation, and general expenses. 

The principal witness for complainant on this subject was 
Mr. Earling, general manager and vice president, and his testi- 
mony is summarized and tabulated in exhibit 23 (300). 

There have been statements of complainant's expenses in 
South Dakota, made by its auditor, by which it was made to ap- 
pear that its annual expenses for the year 1897 amounted to 
$1,111,394.72, including taxes (29) and $1,012,912,04 excluding 
taxes (799). Mr Earling's statement places the amount at 
$1,529,309.92 (236). In view of the estimates heretofore made 
by the auditor of the road, Mr. Earling's figures are startling. 
How is it that the auditor, who has charge of the accounts, • 
could be so far off in his estimates? 

A careful and critical analysis of Mr, Earling's estimates 
shows that the auditor is right and Mr. Earling is wrong. 

In order to determine just where the errors occur in Mr. 
Earling's estimates, it will be necessary to make some compar- 
isons and then discuss the matter in detail. The following ta- 
ble has been prepared for the purpose of comparison and is a 
compilation ]tg.ke^ from the United States census, the statistical 
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report of the interstate commerce commission and the reports 
of complainant. 

The census report for 1890 covers 163,562.12 miles. The 
interstate commerce commission report for 1896 covers 182,- 
776.63 miles. The C, M. & St. P. By. report is for the year 
. 1897, and covers 6,153 miles. Earling's covers 1,101 miles. All 
of these figures are for main track and do not include side track 
or turn outs. 

The first figures following each item represent the whole 
mileage and the. second figures the cost per mile: 
Maintenance of Way and Structures, 



Items 



Miles of road 

Repairs and renewals of 

Roadway ... { 



Rails ^ 

Ties [ 

Bridpres and culverts I 



1890 



163,562 

Census 

76,806,925 

468 59 

9,198,081 

56 23 

18,152,028 

110 91 

19.623,351 

119 73 



1896 



182,776 

I. C. C. 

77,501,102 

424 56 

10,419,393 

57 00 

21,886,268 

119 73 

16,347,620 

89 44 



1897 



6,153 

C, M. & St. P. 

1,605,856 
277 23 

681,274 
110 72 

829,820 
134 91 

667,674 
108 51 



1897 



1,101 

Earllng 

186,604 
168 57 

157,930 
143 43 

206,596 
187 64 

56,445 
5126 



The first item is composed largely of the wages of the road- 
master and section men, and indicates the expenditures made to 
keep the track and road bed in order. It is an item easily 
checked, as the data is taken largely from the pay rolls. The 
charge to South Dakota (Earling's estimate) is very light. It 
should be so, for we know as a fact that no more is spent on 
Dakota lines in this direction than is absolutely necessary anii 
there is no track walking or patrolling in I)akota as upon the 
heavier lines in the eastern states. 

The next item is one over which there is much disagree- 
paent between complainant and defendants. 

We find the average cost of rail renewal and repair in the 
Pnitea Stat)e§ to be about 157.06 per mile. The C; M, (Sb l^t, P; 
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for 1897 was $110.72 per mile, but this seems heavier than usual. 
In 1896 it was $7^ per mile and about the same for 1895. The 
amount for the last ten years on C, M. & St. P. is $540,827, or 
an average of $89 per mile. During the years 1892, 1893, and 
1894 the expenditures on this item were very heavy, being $1,- 
046,257 in 1893. We find however, that during these years the 
C, M. & St. P. took up many miles of iron rail and replaced it 
with steel, and hence the figures given do not represent actual 
rail renewal in the sense of replacing worn out material. In 
any event it is difficult to understand why the rail renewal 
should cost $143 a mile in South Dakota under a light traffic as 
against $89 on the C, M. & St. P. system and $57 in all the 
roads in the United States. 

It will be noted that Mr. Earling does not claim to have 
actually expended this $143 a mile in Dakota but is simply testi- 
fying as an expert as to the probable cost. He first assumes 
that a 60-pound steel rail will wear out in 16 years under the 
traffic and conditions existing in Dakota. Mr. Earling is wrong 
in this assumption. The authorities agree that a 60- pound 
steel rail will carry a minimum of 300,000 trains and a maxi- 
mum of 500,000 trains (847.) The complainant does not run to 
exceed 1,500 trains per annum over any of its Dakota lines. At 
this rate the rail would last from 200 to 333 years. We do not 
contend as a fact that a rail will last this long because the soil 
and climate doubtless would have some effect before ^ great 
an age was reached. 

Prof. Whitney in his testimony (849) states that steel rails 
have only been in use about 30 years, and hence the maximum 
life in point of years has not yet been determined. They mighc 
last 100 years (886. ) But the life of a rail in point of service 
has been determined by actual use. Prof. Whitney states that 
while he was in the employ of the Pennsylvania Co. in 1890, as 
a civil engineer, he observed rails in the track of that com- 
pany near Chicago, dated 1874 or 1875 (849) and that at that 
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point the rail was passed over by 30 trains each way each day 
(850.) This would amount to 368,500 trains iti the 15 years that 
the rail was in the trek. 

According to Mr. Earliiag, a rail would be worn out by car- 
rying 1,500 trains a year for 16 years or a total of 24,000 trains. 
Mr. Harrahan, vice-president of the Illinois Central, testifies 
that the life of a rail is more accurately measured by the tons 
passijig over it than by the length of timejn the track (602) 
and that under a traffic averaging 96 tons to the train there was 
no telling how long it would* last (605.) In fact it is now set- 
tled that rails are destroyed by the locomotives and trains and 
not by decay and that the proper method is to measure their 
life by the train mileage. Upon this theory it will be interest; 
ing to note some comparisons. In 1890 the total train mileage 
of the United States was 741,000,000 miles. The rail renewal 
amountf^,d to 19,198,081, or 1.24 cents a train mile. In 1896 the 
train mileage of the United States was 812,354,388 miles and the 
rail renewal was $10,419,393 or 1.28 cents a train mile. In 1897 
the train mileage on C, M. & St. P. system was 21,199,446 and 
the rail renewal amounted to $681,274 or 3.21 cents a train mile. 
In South Dakota in 1897 the train mileage was 1,272,542. Earl- 
ing estimates rail renewal at $157,930, or 12.41 cents a train 
mile. 

By these comparisons it will be seen that Mr. Earling's 
estimate of rail renewal in Dakota is ten times the average of 
the United States and four times the average on the C, M. & 
St. P. system. This cannot be true. Complainant only ex- 
pends a little more than one-third as much per mile for road- 
way in Dakota as is expended per mile in the United States and 
a little over one-half as much for roadway in Dakota as it ex- 
pends per mile on its entire system. If this is true, why should 
it be so lavish with rail renewal in Dakota? Mr. Earling's es- 
timate is so far from the mark that it does not rise to the dig- 
nity of a reasonable guess. 
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If it is conceded that the average in the United States is a 
fair criterion to go by then we would estimate rail renewal at 
1. 24 cents per train mile. This would give us for complainant's 
Dakota lines, 1,272,542 miles at 1.24 cents per mile, $15,779.52. 
This is more than fair, for while the average in the United 
States is 1.24 cents there are of course some roads that are 
higher than the average and others correspondingly lower 
than the average. From all the testimony it must be admitted 
that the conditions in Dakota are most favorable. The trains, 
and especially the locomotives are 4ight, the traf&c is light and 
the trains are few, so that the Dakota lines would approach 
more nearly the minimum than the average rail wear. 

The rail used to replace in Dakota is the relayer steel and 
only worth $11 a ton, while the 1.24 cents average is based 
upon new rails. This fact alone would reduce the item one 
half. 

It is to be remembered- that complainant has not put in evi- 
dence its record of the actual rail replacement in Dakota. 
That it has such record cannot be doubted. We have proven 
that they have it. This record would have been more satis- 
factory than the play of Mr. Earling's imagination. 

The next item is the renewal of ties. Mr. Earling esti- 
mates the tie renewal for Dakota lines at $206,596 per annum. 

There are two exceptions to be taken to this estimate. He 
has figured on a renewal of one-tenth of the ties each year and 
has charged 58 cents apiece for the ties. 

In this instance as in case of rails no records or other evi- 
dence of actual renewal was offered and we have nothing from 
complainant as to the life of a tie in Dakota except mere opin- 
ion. 

We find that the charge amounts to $187.64 per mile of 
road as against an average in the United States of $110.91 in 
1890 and $119.73 in 1896 and $134.91 on C, M. & St. P. system 
in 1897. 
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We called Mr. Cronk, the bookkeeper in Superintendent 
Oliver's office at Huron, and proved the actual tie replacement 
on the C. & N.-W. lines in Dakota for a period of ten years, 
1889 to 1898 mclusive. The testimony shows the C. & N.-W. 
operates 771 miles of main track and 68 miles sidetrack, a total 
of 839 miles and containing about 2,362,624 ties in its Dakota 
division. 

That these lines were built during the years 1880 to 1883. 
That prior to 1889 the renewal of ties was very light, merely 
nominal; that for the ten years mentioned the renewal 
amounted to 739,875 ties (907, 908, 909.) This amoiints to an 
annual renewal for the ten years of 3.13 per cent in point of 
number of ties, or 88.2 ties per mile per annum. 

If we apply this result to the complainant's lines in Dakota 
we find that at 88.2 ties per annum per mile of road for 1,187 
miles, including sidetrack, the number required for annual re- 
pair would be 104,663. Ties are estimated by complainant to 
be worth 27.8 cents each and Mr. Earling says the freight is 
21 to 22 cents per tie, making the tie worth in Dakota say 49 
cents (869, 870), it would make the tie renewals for Dakota 
$51,294.77. 

If complainant suffers by this method of figuring, it has 
only to blame itself. It had in its possession the record of the < 
actual facts, but it did not produce it. We are certainly war- 
ranted in accepting the actual experience of the C. & N. - W. 
R'y in Dakota in preference to the mere opinion of complain- 
ant's officials. 
Repairs of Buildings. ,.v: 

Possibly we are not in a position so far as testimony i^«^ 
concerned, to question the claim that repairs to buildii^ 
amount to 5 per cent per annum, but we certainly insist?|mat 
the 5 per cent shall be applied to actual value, and w^S^ere- 
fore contend that this item should be reduced to 5 pg|- cent of 
the value as we have heretofore shown it to be. 
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Bepairs to Locomotives. 

This item is measured by the miles run. We insist that 
the light locomotives hauling light trains in South Dakota will 
not require the repair that the large locomotives pulling heavy 
trains on the balance of complainant^s railway do. 

The repairs to locomotives on complainant*s entire system 
for 1897 was $665,014.21, and the train mileage was 21,199,446 
miles. This makes 3.13 cents per train mile. The train mile- 
age for Dakota was 1,272,542 miles; at 3.13 cents it amounts to 
$39,830.56. 

This is more than actual, as the light engines hauling light 
loads will not cost as much as the heavy engines hauling heavy 
loads. Again we urge that complainant has records showing 
the exact facts on its Dakota lines, but failed to produce them, 
but we have secured and put in evidence Exhibit 72 (889) 
showing the exact expenditures for repairs on both freight and 
passenger engines on the lines between Mitchell and Aberdeen. 
This record shows an average expenditure for repairs on loco- 
motives of 2.44 cents per mile. At this rate the annual repairs 
would amount to $31,039.02. We believe from the evidence . 
and all the circumstances that this is near the true amount. 
Fuel Consumed, 

Mr. Earling states the value of fuel consumed by loco- 
motives in Dakota at $229,839.45 He also states the amount of 
coal to be 57,191 tons. 

The very first thing to be noticed is that he has figured 
coal at over $4 a ton. 

We find that the Dakota lines are supplied with coal from 
Iowa mines owned by the complainant. We find that this coal 
is sold at the minet for 85 cents a ton and that the open freight 
rate on this coal to Dakota points is $2 a ton (855, 856.) Where 
is the justification for charging over $4 a ton? 

We find by Exhibit 71 (795) that complainant estimates its 
coal at $1.84 to $1.86 per ton. We find that it invoiced its coal 
on hand June 30, 1897, at $1.84 a ton (716. ) 
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It will be seen by computation that Mr. Earling has figured 
the coal for Dakota on the basis of coal used on the systein. 
That is Mr. Earling is charging Dakota lines, with their light 
engines and light loads, with just as much coal as is consumed 
by the mammoth engines on eastern lines of the system. This 
is far from fair. By reference to Exhibit 72 (889) it will be seen 
that the average coal consumed is a ton of coal to 33 train miles 
or 60 pounds per mile. For 1,272,542 miles, this would amount 
to 38,561 tons. In Exhibit 72 (889) the complainant estimates 
its coal at $1.70 a ton; at this rate it would amount to $65,553.70, 
to which add about 10 per cent, for switching trains and we 
have a total charge for fuel of $72,109.07. 

Prof. Whitney without knowing the exact amount of fuel 
used by complainant but from his general knowledge and ex- 
perience, estimated the amount of fuel for complainant's lines 
in South Dakota at 41,998 tons, which at $1.70 a ton amounts to 
$71,397 (853, 854.) So that we have the record Exhibit 72 (889) 
corroborated by the estimate of Prof. Whitney to show that 
Mr. Earling's guess on fuel consumed by locomotives is about 
as wild and unreliable as his guess on rail renewal. 

The total value of fuel consumed by locomotives in the 
United States for 1896 was $69,786,920. The train mileage was 
812,354,388 miles. This gives an average cost of 8.5 cents per 
train mile. Applied to complainant's lines in South Dakota it 
would make $108,166.07. 

The total value of fuel consumed by locomotives on the 
C, M. & St. P. system for 1897 was $1,793,881.03. The train 
mileage was 21,199,466. This gives the average cost at 8.4 
cents per train mile. Mr. Earling's estimate for South Dakota 
amounts to 18 cents per train mile and the actual record as 
shown by Exhibit 72 (889) is only 4.94 cents per train mile. At 
this rate the fuel for South Dakota would amount to $62,793.57, 
to which add 10 per cent for switching trains, making a total of 
$69,072.92. We beflieve this last estimate is the better one be- 
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cause it is based on an actual record of locomotive consumption 
of fuel in South Dakota. 
Repairs to Cars, 

The average cost of repairs to freight cars upon system 
of C, M. & St. P. Ry. for 1897 was 6.8 cents per train mile. 
This applied to South Dakota would make $56,714.10, but the 
Dakota freight trains will not average over one-half the num- 
ber of cars to the train, so we divide this amount accord ngly 
and allow for repairs of freight cars in Dakota, $28,357.05. 

The average cost of repairs to passenger cars on system of 
^C, M. & St. Ry. for 1897 was 4.3 cents per train mile. This 
applied to South Dakota would make $18,745.83, but the Da- 
kota passenger train does not contain to exceed two-thirds as 
many cars to the train, so we deduct one third and allow for re- 
pairs to passenger cars, $12,497.22. 
Repairs to Cattle Guards, 

This item is charged upon the basis of 1,000 cattle guards 
and the renewals charged at $18 each. It is in evidence that 
there are only 221 in the state, and Mr. Whittemore estimates 
their cost at $10. Estimating the renewal at 12^ per cent, the 
repairs would amount to $276.25 instead of $2,250, as estimated 
by Mr. Earling. 

In concluding this examination of the question of opera- 
ting expense, we must say that upon the whole the evidence 
before the court is far from satisfactory. In each instance 
where we have been able to check the item we have found the 
estimate to be exorbitant. We made some inquiry as to the 
item of '^administration," but were met with a refusal to an- 
swer and a declaration by complainant's counsel that an in- 
quiry into the matter of salaries paid the president and general 
officers was impertinent (956). 

In making the following list of operating expenses we do 
not admit the expense to be so great, but the list is the result 
of checking the items the best we could. 
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We follow the form of exhibit 22 (235) so as to make the 
comparison: 



Items 



Repairs to track 

Renewal of rails 

Renewal of ties 

Repairs of bridges 

Repairs of fences ! 

Repairs of buildings.! 

Repairs of locomotives 

Repairs of cars 

Repairs, tools and machinery 

Administration 

Station service 

Conductors, baggagemen and brakemen. 

Engineers, firemen and wipers 

Train and station supplies 

Fuel consumed 

Oil and waste .• 

Personal injuries 

Loss and damage freight and baggage. . . . 

Taxes 

Insurance 

Mileage of cars 

Sleeping car expenses 



Total expenses. 



Earling 



201,143 47 

157, »30 97 

206,596 00 

56,445 27 

11,307 60 

50,650 30 

48,602 23 

59,370 17 

2.492 01 

51,918 41 

98,907 30 

95,345 49 

100,575 96 

23,711 11 

229,839 45 

6,996 88 

1,343 34 

3,630 34 

96,482 68 

8,460 94 

4.100 02 

862 49 



I 1,520,309 92 



Defendants 



201 ,143 47 

15,779 52 

51,294 77 

56,445 27 

9,333 85 

26,515 70 

31 ,039 02 

40,854 27 

3,492 01 

51 ,918 41 

98,907 30 

95,345 49 

100,575 95 

23,711 11 

69,072 92 

6.996 88 

1 ,343 34 

3,630 34 

98,482 68 

8,460 94 

4,100 02 

862 49 



998,305 75 



By computation it will be found that the expense per train 
mile amounted to 82 cents on the C, M. & St. P. system for 
1897, and that for the same period the expense per train mile 
in South Dakota according to defendant's estimate is 78.4 cents 
per mile, while Mr. Earling's estimate amounts to $1.19 per 
mile for South Dakota for 1897. 

Every condition is favorable for lighter expense in Sou oh 
Dakota than the average upon the system and this proves de- 
fendant's estimate and disproves Mr. Earling's. 
Division of operating expenses as between freight and passenger 

service. 

In making this division the most of the items will be ap- 
portioned on the train mileage basis. We find that 34 per cent 
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of the total train mileage is passenger train milage and 66 per 
cent of the total train mileage is freight train mileage. These 
percentages are used in apportioning all the items except fuel 
for locomotives, and conductors, baggage and brakemen and 
repairs of cars. It appears from the testimony that the freight 
train locomotives consume nearly two times as much coal per 
train mile as the passenger locomotive. It also appears that 
the trainmen on the passenger trains run nearly two times as 
many miles for a month's wages as the freight 'raip men. On 
this basis we find that 21 per cent of the fuel and trainmen's 
wages should be' charged to passenger service and 79 per cent 
to freight service. The car mileage item is exclusively freight 
and sleeping car expense is exclusively passenger expense. 
The following table shows the division on the above basis: 



Total 



Freight 



Passenger 



Repairs of track 

Kene'.val of rails 

Renewal of ties 

Repairs of bridges 

Repairs of fences 

Repairs of buildings 

Repairs of loconiotives 

Repairs of cars 

Repairs, tools and machinery 

Administration 

Station service 

Conductors, baggage and brakemen. . . 

Engineers, firemen and wipers 

Train and station supplies 

Fuel consumed 

Oil and waste 

Personal injuries 

Loss and damage freight and baggage. 

Taxes 

Insurance 

Mileage of cars 

Sleeping car 

Per train mile 



201,143 

15,779 

51,294 

56,445 

9,333 

26,515 

31,039 

40,854 

2,492 

51,918 

98,907 

95,345 

100,575 

23,711 

69,072 

6,996 

1,343 

3,630 

98,482 

8,460 

4,100 

862 



132,754 
10,414 
33,854 
37,S3 
■ 6.160 
17,500 
20,485 
28.357 

1,644 
34,266 
65,278 
75,322 
66,380 
15,649 
54,567 

4,617 
886 

2,896 
64,998 

5,584 

4,100 



68,388 77 

5,365 OS 
17,440 23 
19,191 39 

3,173 50 

9,015 33 
10,553 26 
12,497 22 
847 28 
17,652 25 
33,628 48 
20,022 55 
34,196 82 

8,061 77 
14,505 31 

2,378 93 
456 73 

1,234 31 
33,484 10 

2,876 61 

862 49 



$998,805 75 



2,474 50 

81.6 



1315,831 25 
72.4 
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Deducting JErom the totals the expense of maintenance of 
roadway, rails, ties bridges, fenpes and buildings and the 
amount paid for taxes we have the amount directly expended 
for transportation as follows: 



Items 

V 


Freight 


Passenger 


Total . . . 


9 682,474 50 
:i03,036 93 


S 315,881 25 
155,958 34 


Maintenance, etc 








Cost of transportation . 


1379,537 58 
44 cents 


1159,872 91 


Per train mile 


36.7 cents 







By making a further deduction of amount charged for ad- 
ministration, station service, injuries, loss to freight and bag- 
gage and insurance and car mileage, we have the net expense 
of moving the trains as follows: 



Items 



Cost of transportation . . . , 
Administration, etc 

Net cost of moving trains 
Per train mile 



Freight 



397,537 58 
112,511 97 



$267,025 61 
31.9 cents 



Passenger 



$ 159,872 91 
55,748 38 



$104,124 51 
23.7 cents 



There is no controversey as to the volume of the traffic or 
the revenue arising therefrom because for the purposes of this 
case we have accepted the statements of complainant. It 
would be an endless task to go behind complainant's reports 
and check up the items, as this would involve an examination 
of the way bills and station agents' reports and a complete 
tabulation of the same. 

The freight traffic on the complainant's lines in South Da- 
kota is shown by Exhibit 63 (787) and Exhibit 33 (610). 
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Prom these statements we compile the following tables: 






r.- 
'■'.)- 



1^ 





Tons 


Tons Hauled 
One Mile 


Tons Per 
Train Mile 


Average 
Haul Miles 


Per Cent 


Local 

Inter**t;ite ... 


33,780 
1,266,588 


2,194,916 
94,331,7W 


2.62 
112.72 


65 
74 


2.27 
87.73 


Total 


1,300,360 


96,381,700 


115.34 




100.00 









Mr. Earling testifies (240) that the average trainload on 
the Dakota lines was not greater than 96 tons, but the above 
table shows that he is mistaken, as the actual tonnage shows 
an average load of 115.34 tons. 

From the same exhibits we take the revenue derived from 
the traffic: 

REVENUE. 







Per Train 
Mile 


Per Ton 


Per Ton Mile 
in Cents 


Local 


9 102,289 23 
972,452 63 


$ .12.22 
1.18.2 


9 3.02.8 
76.77 


4.66 


Interstate 


1.03 


Total 


$1,074,741 86 


91.28.42 













Here we find that the revenue per train mile is $1.28.42 
and that 2.27 per cent of the tonnage earns 9.4 per cent of the 
revenue. The revenue per ton mile most clearly shows the 
difference in freight rates. The charge for local freight is 4.66 
cents for every mile a ton is carried, while on interstate freight 
the charge is 1.03 cents per ton mile. The local is more than 
^ four times as much per ton per mile as the interstate. We find 
that the average earning per ton per mile on the C, M. & St. 
P. system for 1897 was 1,008, or a trifle below the interstate 
charge for South Dakota. When we consider that the 1.008 
cents is the average of local and through on the whole system 
and that the 1.03 cents is made wholly of through business, it 
will be realized that the 1.03 cents must be very much greater 
than the average :for through business on the system. 
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The operating expenses are tabulated in the foUowiiig 
table and show the cost as computed by us and as computed by 
Mr. Earling, thus presenting both estimates and detail. The 
first line is our estimate, the second Mr. Earling's. 







Train mile 
cents 


Ton per mile 
cents 


Per ton cents 


Defendt's. estimate, local.. 


1 13,513 63 


1.8 


.707 


45.0 


Earling's estimate, local. . . . 


23,625 72 


2.74 


1.076 


60.9 


Defendt's. est., interstate. . . 


666,474 50 


79.8 


.707 


52.6 


Earling's est., interstate — 


1,015,040 76 


131.53 


1.076 


80.1 


Defendant's estimate, total 


1 682,474 50 


81.6 






Earling's estimate, total 


1,038,666 48 


134.27 







There is such a wide difference here that a careful examination 
of this subject is necessary. We are now figuring on the Rela- 
tive cost per train mile and per ton mile. We first turn to the 
reports of the C, M. & St. P. System for 1897, and we find that 
they report their total expense including taxes at 87.6 cents 
per train mile and that they carried an average load of 167.02 
tons, thus giving the expense per ton per mile at .523 cents— a 
little over one-half cent per ton per mile* As we have already 
suggested, it ought not to cost as much per train mile to run 
the light trains in Dakota with an average load of 115 tons as 
it does the heavy trains with an average load of 167.02 tons. 
Our estimate of expense must be quite liberal at 81.6 cents per 
train mile or within 6 cents per mile of the average of 87.6 
cents. But there is nothing in the testimony or the facts to 
warrant an estimate of $1.24.27 per train mile. This is 34 cents 
a mile greater than the average on the system. The per ton 
mile expense is of course proportionately the same. Our esti- 
mate is .707 cents per mile. The average on the system is .523 
cents per mile, while Mr. Earling's estimate makes it 1.076 
cents,* or more than double the average. Complainant will 
doubtless attempt to justify this estimate on the theory that it 
(^osts t/bree times as much tp handle local tiraffic; but ii this is 
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true then they have not got their estimate high enough as three 
times .523 would make 1.569 cents per ton mile or $2.62 per 
train mile. In this instance, as in nearly all others, complain- 
ant's statements and estimates will not stand analysis. 

Having determined the revenue and the operating ex- 
penses we now reach the final result, the net profit. The fol- 
lowing table of course is a compilation as a result of the two 
foregoing tables. In this instance we also include Mr. Earling's 
estimate and thus have the comparison: 







Train miles 


Ton miles 


Ton 


Defendt's. estimate, local.. 

EarlinK's est., local 

Deft's. est. interstate 

Earllng's est., interstate 

Deft's. estimate, total 

Earllng's estimate, total .... 


$ 86,770-60 

78,663 51 

305,490 76 

loss 42,588 33 

1392,266 36 

36,075 18 


10.36 
9.48 
36.5 
loss 5.33 

46.86 
5.03 


.3.95 

.3.58 

.455 

loss .046 


S 256 

2329 
24 
loss 3 



It will be noticed that notwithstanding Mr. Earlings ex- 
horbitant charge for operating expenses, the local traffic shows 
a net profit over cost on basis of his estimate of 9.48 cents per 
train mile and of 3 cents per ton per mile, or $2.32 on each ton 
handled. The loss on basis of his estimate occurs on the inter- 
state business. But we can not accept his estimate because we 
find that on the system there was a net profit of .48 cents, or 
nearly one-half cent per ton mile, and a profit of 80 cents a 
mile per train mile. 

We have seen that the revenue per ton per mile on inter- 
state busiuess on Dakota lines was greater than the average on 
the system, while we contend the expense is not greater per 
ton per mile, and therefore by any kind of fair figuring the in- 
terstate business in South Dakota ought to show a profit in- 
stead of a loss, as without doubt a profit is actually earned. 

Complainants called Mr. Truesdale, vice president of the 
Jlock Island railway, and in response to a question from com- 
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plainant's counsel he stated that from what he knew of Dakota 
and the C, M. & St. P. Ry. in Dakota, that he would say that 
the operating expenses in South Dakota would be about (327, 
328, 332) 85 to 90 per cent of the earnings. If Mr. Truesdale is 
right, then there would be a profit of from 10 to 15 per cent on 
Dakota business, and Mr. Earling is wrong when he figures out 
a loss. 

On the passenger trafiic there is no controversy as to the 
volume of the trafiic. 

The following table shows the revenue, the operating ex- 
penses, and net profit arising from the passenger traffic in 
South Dakota. 

In view of the fact that the charges are uniform and that 
the interstate passenger earnings are apportioned to South 
Dakota on the basis of South Dakota local rates (the same as 
the freight ought to be) it is not necessary to make separate 
computations as in case of the freight traffic, but we apportion 
the operating expenses on the basis of the dollars earned: 

PASSENGER TRAFFIC. 



Local 

Interstate 

Mail 

Express 

Miscellaneous . 



Total . 



Revenue 



208,716 19 

117,518 71 

123,348 57 

56,536 72 

25,448 61 



I 530,4 



Train Miles 

435,717 

Per Train Mile 



47.9 
26.8 
28.3 
12.8 
5.9 



121.7 
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OPERATING 


EXPENSE. 










Per Train Mile 


Local ;.. 


1 


124,265 84 
69,968 50 
73,379 96 
38,065 56 
15,151 39 


28.50 


Interstate . . . . . 


16.04 


Mail - 


16.88 


Express 

Miscellaneous 








7.57 








3.47 












Total 


$ 


315,831 25 


72.41 










NET 


REVENUE. 










Per Train Mile 


Local 


$ 


84,450 35 
47,550 21 
49,868 61 
22,471 16 
10,297 22 


19.4 


Interstate 


10.76 


Mail 


11.47 


Express 


5.23 


Miscellaneous 


2.43 












Total 


% 


214.637 55 


49.29 









While the proposed reduction will reduce the passenger 
rate from 4 cents to 3 cents per mile it does not necessarily 
mean a reduction of revenue, but on the contrary will most 
likely result in about the same revenue from a given amount of 
travel, while the lower maximum rate will likely increase the 
volume of business. 

It will be seen by exhibit 29 (564) that for six months end- 
ing October 31, 1896, the local passenger fares amounted to 
$113,187.80. Of this amount only 141,990.51 was 4 cent fares, 
while the travel on mileage and round trip tickets amounted to 
171,197.29. The proposed reduction of course will not affect 
anything only the 4 cent fares. It is a well known fact that as 
a rule a great portion of the travel on mileage is by commer; 
cial travelers, but in Dakota where the ticket rate is 4 cents a 
mile, all persons who do, or expect to, travel 1,000 miles a 
year, or who go upon a journey of 1,000 miles, buy mileage. 
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It is only fair to assume that if the tickets could be pur- 
chased at 3 cents a mile there would not be nearly so many 
mileage books used, as the ordinary traveler would pay 3 cents 
rather than invest so much money at one time in a mileage 
book. That the reduction of the fare increases travel cannot 
be doiibted. The greater part of passenger travel is not a ne- 
cessity. There is of course a certain portion of the travel that 
is a matter of business necessity, but by far the greater por- 
tion is either for pleasure or because the rates are low enough 
to make business travel profitable. If the rates are lowered it 
increases the pleasure travel and makes possible a larger 
amount of profitable business travel. When we consider the 
amount of travel that is due to actual necessity it is exceed- 
ingly small. 

Complainant has put in evidence by which it is made to ap- 
pear that the proposed freight schedule will make a reduction 
of 17.44 per cent on freight revenues, and that the reduction of 
the passenger rate from 4 to 8 cents a mile will make a reduc- 
tion of 15.27 per cent. That the proposed schedules will make 
a reduction is not denied. That is wh^it they were intended to 
do and we do not take issue with complainant as to the per 
cent of reduction. 

The following computations show the effect of the proposed 
reductions; 



Items 



Total net revenue from freight 

Less 17.44 per cent reduction on local . 



Net revenue for proi)osed schedule 

Total nfet revenue from passenger 

Less 15.27 per cent reduction local 4c on passenger fares . 

Net revenue for proposed schedule 



Amcmnt 



302,266 96 
17,837 24 



I 374,429 72 

I 214,637 55 

18,974 89 



194,662 66 



Total net revenue under proposed schedule, $569,092.38. 

Equal to 5.69 per cent interest on 110,000.000, or nearly $3,000,000 more than road and 
,equipfl[iejit cost. 
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However, we need not figure so close as this would indi- 
cate, because the supreme court said in the Nebraska case that 
the total revenue was not the test. The road might be losing 
money very heavily on interstate business, but this must not 
be an excuse for overcharge on local traffic. It will be seen 
that the revenue from local traffic amounts to $3.02.8 a ton for 
an average haul of 65 miles, or 4.66 cents per ton per mile. If 
the complainant derived a corresponding revenue from its in- 
terstate business its freight revenues in South Dakota would 
amount to $4,498,144.22. This would give revenue enough to 
pay Mr. Earling's expense bill and interest on $50,000,000. It 
will doubtless be urged that the local freight is a high class 
freight shipped by parcels, while interstate freight is low class 
and shipped by car lots. As to the first proposition, by a 
glance at the schedule Exhibit 68 (801) it will be found that a 
charge of $3.02 a ton for 65 miles is about the rate charged for 
fifth-class freight in parcels and first-class in car lots. It will 
also be found to be almost identical with the car lot rate on 
sheep and hogs. The average haul of interstate freight orig- 
inating or terminating in South Dakota was 286.5 miles and the 
average revenue for such haul was $2.95. This distance would 
take the 290 mile* rate and the revenue is equal to 19.75 cents 
per hundred pounds. The rate on fifth-class for 290 miles is 36 
cents a hundred and the rate is the same for first class car lots. 
The rate for sheep is 30.5 and for hogs 29.5. Thus we see that 
if the interstate freight was carried on the same rate as local 
business for same class of freight the revenue would be $7.20 a 
ton instead of $2.95. This would yield a revenue on South 
Dakota interstate business of $2,437,524.60, apportioned on the 
mileage basis. This amount alone without earnings from local 
freight and passenger traffic would pay Mr. Earling's expense 
bill and all the interest on bonds. 

Complainant will doubtless say that by reason of competi- 
tion and other conditiiOns it cannot secure these r£|.tes pn interr 
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state business, but under the doctrine of the Nebraska case this 
misfortune must not be loaded on to local traffic. 

The local traffic only amounts to 2.27 per cent of the total 
tonnage in South Dakota and if it yields 2. 27 per cent of the 
amount necessary to make the road profitable it has certainly 
done its share. Suppose Mr. Earling's expense bill to be right 
and that it cost *1, 520, 309. 92 to operate the road and suppose 
the interest charge of $1,101,000 was legitimate and say they 
were entitled to another $1,000,000 dividends upon watered 
stock we would have a total charge of 13,621,309.92 to be paid 
out of the earnings; 2.27 of this amount, the share to be borne 
by the local freight would be $82,203.73 leaving $20,000 to go 
to surplus. Take the facts as they are with an operating ex- 
pense of $998,305.75, of which $682; 474. 50 is chargeable to 
freight service we find that 2.27 per cent amounts only to $15,- 
512.63 and if we add an equal amount in the same proportion 
for interest on the value of the property we have the sum of 
$31,025.26 to be covered by local freight, leaving $71,263.97 to 
go to surplus. Complainant has assumed that it cost more than 
one dollar to earn a dollar on South Dakota business, but this 
computation shows that it only costs, expense and fixed 
charges all figured in, 31 cents to earn $1.02. Deduct the pro- 
posed reduction of 17.44 per cent and the 31 cents expense and 
fixed charges, will be rewarded with a return of 83 cents. 

They insist that it costs three times as much to handle lo- 
cal business as it does through business, but this cannot have 
any influence on this problem because all business in South 
Dakota is local. It consists in the gathering and distributing 
of business, and there is comparatively no through business 
(241). But suppose it did cost three times as much; we have 
figured the cost on a level with all freight business at $15,512.- 
52; three times this would be $46,637.89; add $20,000 for 2.27 
per cent of the interest and we have $66,537.89 and still have 
nearly $40,000 to go to surplus. 
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The total earnings are not properly stated by complainant 
because they apportion the interstate business on the mileage 
basis. They claim it costs three times as much to do the gath- 
ering and distributing part of the Work of handling freight and 
yet they only apportion to us a per mile share of the revenues 
arising from interstate traffic. 

The agreements between railway companies for division of 
joint freight earnings disclose the fact that among themselves 
by voluntary agreement they give more than a per mile share 
of the earnings to the road that does the gathering and distrib- 
uting. We have here an interstate traffic that amounting to 
1,266,588 cons hauled an average distance of 286.5 miles, 74 
miles of which is in South Dakota and 212.5 miles on lines east 
of us. The total revenue derived from this business was 
$3,636,897.23 (787) of which $972,452.63 was apportioned to 
South Dakota. It amounts to $2.95 a ton and 76.77 cents was 
South Dakota's share. We turn to the agreement^ for division of 
joint earnings and we find that for a haul of seventy-four miles 
or less on the road doing the local work, and a haul of 212.5 
miles or greater on the through line, that the earning is di- 
vided on the basis of 40 per cent to the local road and 60 per 
cent to the through line. Apply this to the $3,636,797.32 and 
South Dakota would receive $1,454,758.88 instead of $972,452.63. 

Complainant contends that the proposed schedule will re- 
duce its rates on interstate business. The only way it is possi- 
ble to figure that out is upon the theory that freight originat- 
ing or terminating at South Dakota points is shipped on the 
Dakota local rate. That is to say the Dakota local rate for 400 
miles is $1.10 a hundred pounds (802) or $22 a ton. To reduce 
that 20 per cent would make the rate $17.60 a ton. How could 
that have any influence on through freight except on the theory 
that the rate on through freight was the same? 

It appears by the evidence of Mr. Bird that where the con- 
ditions, competition, etc., will admit of it, the complainant 
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charges the Dakota shipper the Dakota rate on inter-state 
frpight (386, 387, 388 389, 390, 391. 392). This means then that 
in case of a shipment from some point in Iowa to a Dakota 
point the rate would be the Dakota rate for the whole distance. 
The Iowa rate is very much lower than the Dakota rate and the 
result of complainant's contention would be that they are 
charging Dakota shippers a higher rate for a given haul over 
the Iowa lines than is charged the Iowa local shippers. Not 
only is this the fact but it is put forward in this case to estab- 
lish the contention that the reduction of Dakota local rates will 
reduce rates ou interstate freight. It is such an outrageous 
proposition, su full of rank injustice that a court of equity will 
hardly allow complainant to derive any benefit therefrom. To 
do so will allow complainant to take advantage of and reap 
a benefit from its own wrong. This also shows up the division 
of earnings on the mileage basis. By applying the Dakota 
rates to freight while passing over Iowa lines the Iowa lines 
earn a greater revenue per ton per mile than they would if 
the Iowa rate was applied for the haul in Iowa, thus making 
the Dakota shipper pay more for the use of the Iowa line than 
the Iowa shipper, and yet not giving us credit on the earnings 
side of the ledger by reason of the increased earnings in Iowa. 
It would seem that it would be enough for Dakota shippers to 
pay the highest rate on earth for shipments between Dakota 
points without applying this exorbitant rate to interstate ship- 
ments. 

The South Dakota local freight pays 4.66 cents per ton 
per mile. Apply this rate to the tonnage of the C, M. & St. 
P. R'y and it would yield the enormous sum of $102,205,034.32, 
an amount sufficient to pay all charges and buy out complain- 
ant's system of railway every two years. And yet complainant 
is not satisfied with its local earnings in South Dakota. 
Reasonableness of the Bates, 

We now come to the final question of this case, as defined 
in the Nebraska case; will the proposed schedule yield to corn- 
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plainant a fair return upon the value of that which it employs 
for the public convenience? 

With reference to the existing rates it is said by Mr. Bird, 
complainant's general traffic manager, that he had been en- 
gaged in making rates for over 30 years and during that time 
had never had an opportunity of making a tariff on a basis of 
what the service was worth and never had an opportunity to 
determine the rate by the value of the service. The rates are 
made what they must pe. There is not a place on the St Paid lines 
(G., M, & St. P. E'y) where the rates are made with reference to the 
value of the service to he performed (191.) They are not based up- 
on the value of the service (192.) 

This is the testimony of the man who has named every rate 
now in existence on complainant's lines in South Dakota. It is 
a confession that not a single rate has been named on the basis 
of the value of the service, but the rate is named solely with 
reference to how much the traffic will stand, and in pursuance 
of a **get all you can policy." This witness was the only one 
called upon the question of rates and he nowhere testifies that 
the existing rates are reasonable or fairly represent the value 
of the services rendered; neither has he attempted to say in his 
testimony that the proposed schedule would not afford a fair 
return for the service rendered. There has not been any testi- 
mony offered tending to show the value of the service for the 
transportation of freight and passengers, as a general or inde- 
pendent proposition. The rates now in force are therefore no 
evidence of the reasonableness or unreasonableness of the pro- 
posed schedule, and the question must be determined by the 
rules laid down in the Nebraska case. 

It is said by the court that if a railroad corporation has 
bonded its property for an amount that exceeds its fair value 
* * * * it may not impose upon the public the burden of 
such increased rates as may be required for the purpose of re- 
alizing profits upon such excessive valuation. The rule is 
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clearly defined by the court in the following language: **We 
hold, however, that the basis of all calculation as to the reason- 
ableness of rates to be charged by a corporation maintaing a 
highway, under legislative sanction, must be the fair value of 
the property being used by it for the convenience of the pub- 
lic." 

We have found the total investment to be $8,787,693.64. 
The average rate of interest of the bonds on Dakota lines 
is 5. 7 per cent. This would amount to $500, 898. 53. The net earn- 
ings amountto $606,904.41. This is sufficient to pay the interest 
and pass $106,000 to surplus. To apportion this interest to lo- 
cal freight and passenger on the train mileage basis we find 
that the freight should pay $329,400.32 of this amount and the 
passenger should pay $171,498.21. We have therefore found 
that the local freight is only 2.27 per cent of the total freight 
business in South Dakota, so that the local freight should pay 
2.27per cent of $329,400.32, or $7,477.38. The net earnings 
from local freight amounts to $86,776.60, so that after deduct- 
ing the interest there would remain $79,299.22 to go to surplus ] 

So that there may be no possible question about the out- 
come on local freight, suppose we allow three times the cost of 
operation, making it $46,537.89 and that we double the interest 
charge, making it $14,954.76, making a total charge against lo- 
cal freight of $61,492.65, we still have $40,796.58 to go to the 
stockholders as dividends on stock in a road now mortgaged 
for double its value. 

The net profit on the passenger service amounts to $214, - 
637.50 and it could pay its share of the interest charge, $171,- 
' 498.21, and pass $43,139.29 to surplus. 

The final result of our investigation is that the local traf- 
fic will, under the proposed schedules yield a sufficient revenue 
to pay the proportion of operating expenses and fixed charges 
properly chargeable to the local traffic and in addition thereto 
yield more than its share of whatever dividends complainant 
may be entitled to. 
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The estimates we have made in the foregoing pages doubt- 
less will be assailed by complainant as not being fair or war- 
ranted by the testimony, but it is to be remembered that it is 
not our duty to make out with certainty the exact facts in this 
controversy. The burden of proof is upon the complainant, 
and it is its duty to show to the court, by clear and satisfactory 
evidence, the value of its property and the expense of opera- 
tion, and that its fixed charges are not more than reasonable; 
that its property is not capitalized for more than its reasonable 
value, and if complainant has failed to show to the satisfaction 
of the court, by clear and satisfactory proof, these facts neces- 
sary to entitle it to the relief demanded, it then becomes imma- 
terial whether our estimates are anywhere near right or not. 
We have made these estimates, not for the purpose of clearly 
and positively establishing the exact facts, but to show the 
falsity of complainant's statements. If we have shown com- 
plainants' statements to be f alsfe and unreliable, then their bill 
of complaint should be dismissed without regard to whether 
our estimates are correct or not. 

We do not mean by this that we have no faith in the figures 
we have made but simply to call to mind the true situation of 
the parties to this action. We believe our estimates to be fair 
and reasonable deductions from the evidence. 

We have given a reason for and backed up by testimony 
and statistics every figure we have made inour estimates where 
we have challenged complainant's figures. Upon the whole we 
must insist that complainant has failed to bring before the 
court the true state of facts, and further, we are certainly justi- 
fied in making the criticism that complainant has withheld 
records of its transactions and in their stead has interposed the 
mere opinions and guesses of its officers. This of itself is a 
serious criticism in a court of equity. 

To review the testimony of complainant in this respect, we 
call attention of the court to the several items and show the in- 
consistencies in complainant's evidence. 
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Taking cost of road first we find that they estimate rails at 
$46.76 a ton, yet they admit that new steel rails are only worth 
$20 a ton, and that the South Dakota lines are laid with second 
hand steel and that it is only worth $11 a ton. 

They charge up 3,562,200 cross ties at 30 cents each when 
by actual investigation we find that there are only 3,444,000 , 
cross ties in the track and that the complainant in its own in- 
voices only values ties at 27 cents each. Complainant charges 
1,101 miles track laid and surfaced at $450 a mile, when accord- 
ing to its own books it only paid $240 east of Mitehell and $210 
west of Mitchell. The charge of 1,000 cattle guards is a fair 
sample of complainant's guess work for we find by actual count 
that they have only 221 guards in the state. 

The charge of $2,342,323 for freight on ma'terial is dis- 
cussed on pages 8, 9, 10 and 11 and we find that it will not bear 
analysis; that instead of figures given above, the transportation 
did not actually cost over $382,961.22, and that allowing thena 
a freight charge of six tenths of a cent a ton a mile (or $5.96 a 
ton from Chicago to Mitchell) it amounts to $1,139,529.06. 

The complainant's estimate of the value of its buildings 
was found by a competent contractor and builder to be $530, - 
314.04 and not $940,606 as claimed. 

The items of interest and betterment we find to be unwar- 
ranted and put in for padding. 

Complainant has a full and complete record of its expendi- 
tures for each of these items, yet not a single record is 
produced or offered in evidence. 

Complainant may insist that its property cost more than 
we have estimated it at, but how can this court from such 
testimony say that the road cost any given sum and feel that 
the testimony clearly establishes that particular amount. 

Operating expenses are stated by complainant in its bill of 
complaint at $7,410,947.55 for the six fiscal years ending 
June 30, 1897, an average of $1,235,157.92, and are stated by 
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the auditor in Exhibit 9 (29) to be $1,111,394.72 for the year 
1897, including taxes, yet Mr. Earlingnow swears they amount 
to fl, 520, 309. 92. In order to make out this exorbitant charge, 
we call attention of the court to the unwarrantable charges 
made by Mr. Earling on renewal of rails and ties, and the 
charge for fuel. 

The rail renewal charge is $157,930.97. Tie renewal 
1206,596. Fuel $229,839.45, while by any kind of fair and 
reasonable figuring these items cannot exceed for rail renewal 
$15,779.52, tie renewal $51,294.77 and for fuel $69,072.92. The 
overcharge is simply startling. With these tremendous over- 
. charges brought to light, how much reliance can the court 
place on the balance of Mr. Earling's estimates? Also in this 
instance the complainant has records to show exactly the 
expenditures made by it for each of these items, but does not 
produce them. Mr. Earling denied the existence of such 
records (617) but the testimony of Mr. Winne (40, 41) and the 
witnesses Nelson and Cornell and Exhibit 69 (804) show Mr. 
Earling to be wrong in his statement. 

The value of rolling stock is not shown. No testimony 
whatever was offered by complainant to show the present con- 
dition or value of its rolling stock. The simple statement of 
the auditor as to what such rolling stock cost about the time 
these lines were built, and even this is not followed by any 
proof that the equipment purchased at that time was pur- 
chased for Dakota lines, but on the contrary it quite clearly 
appears that old and light equipment was sent to Dakota and 
the new equipment was put in the service on the eastern 
divisions. In fact the only evidence of the value of the equip- 
ment is the sworn tax statement and imour estimates we have 
allowed three times the amount of the valuation for taxes. 

In complainant's bill of complaint it alleges that its net 
earnings in South Dakota were as follows: 
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NET EARNINGS. 



Year 


Amount 


1893 


1 562,430 74 


1893 


1,003,656 45 


1894 


594,669 41 
260,249 04 


1895 


1896 :...' 


328,406 52 


18»7 


493,815 94 







If Mr. Earling is right, how could the nefr earnings for 
1897 amount to $493,815.94, for the earnings were $1,605,210.66 
and operating expenses were $1,520,309.92. 

Complainant now seeks to show by the testimony, notwith- 
standing this allegation in its bill of complaint, that instead of 
the net earnings above stated it has but little more than paid 
operating expenses and that if the reductions proposed by the 
new schedule were made it would result in a deficit. 

It does not seem possible for the court to pick out the 
truth from these conflicting and unreliable st?itements. 

It certainly cannot be said that complainant has estab- 
lished the facts contended for by clear, convincing and satis- 
factory proof and if we had made no estimates or calculations 
whatever, the court would be obliged to say that it is unable to 
gather the true state of facts from the testimony submitted in 
this case. 

It may be insisted by complainant that the local and inter- 
state traffic is so interwoven as to be inseparable and that it is 
impossible to determine just how much of the value of the 
property and how much of the operating expenses and fixed 
charges are to be apportioned to local traffic. If this be true, 
then how is complainant, having the burden of proof, to show 
to the court that any given rate for transportation of local 
traffic is not compensatory? Not only is the burden of proof 
pu complainant, but every presumption is in favor of def^nd- 
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ants. The relief sought in this action is a permanent injunc- 
tion against a board of state officers. Suppose the division can 
not be made; then we can only resort to comparisons to deter- 
mine the reasonableness of the proposed rate. Will complain- 
ant fare any better by this method of determining this contro- 
versy? We find that the average charge per ton per mile upon 
complainant's railway system is 1,008 cents. We find that at 
this rate the complainant secures enough revenue to pay all 
the interest charges and large dividends to its stockholders. 
We find that fehe average charge for local freight in South Da- 
kota is 4.66 cents per ton per mile. Complainant contends 
4;hat it costs three times as much to handle local freight as it 
does through freight. We find the average cost per ton per 
mile on the system to be 60.94 per cent of the earnings, or 
about .61 cents per ton per mile. This includes all operating 
expenses and taxes. Now, three times this cost will be 1.83 
cents per ton per mile. This would leave a net revenue of 2.83 
cents per ton mile, and applying the proposed reduction we 
still have over 2 cents per ton mile net profit. It does not 
seem possible by any sort of figuring to make out a loss on 
local freight. In fact, there is an exorbitant overcharge for 
local freight, and no juggling of figures, no amount of specu- 
lative theorizing can destroy the true state of facts. 
The Nebraska Case. 

The facts in the Nebraska case as described in the opinion 
of Justice Harlan show that it is no parallell to the case at 
bar. 

We find by Exhibit 20 that the Burlington road carried 
538,824 tons of local freight, equivalent to 70,075,310 tons car- 
ried one mile. This gives an average haul of 135 miles. We 
find by Exhibit 19 that it received for this service the sum of 
$1,066,871, or $1.98 a ton, equal to 1.45 cents per ton per mile. 
From the same sources we find that the Union Pacific carried 
1^2^028 tons an average haul pf 1^2 n^ile^ for an ayej-g^ge cji&rg^^ 
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of $1.83 per ton, equal to .95 cents per ton per mile. We also 
find that the Fremont company hauled 141,056 tons of local 
freight at an average charge of $2.47 per ton for an average 
haul of 155 miles, equal to 1.58 cents per ton per mile. We also 
find that the same companies hauled through freight for an 
average distance and charge as follows: 



Road. 


Average liaul 


Per ton mile 


Burlington 

Union Pacific 


i:^) miles 
liW miles 
155 miles 


1.4B cents 
.96 cents 


Fremont 


1.58 cents 







It will be seen by the foregoing figures that it was made to 
appear to the court that the rates in Nebraska on local and inter- 
state freight were identical. The small difference in the above 
figures being due to dropping of fractions. It can hardly be pos- 
sible that the local rates in Nebraska are as low as these figures 
would indicate or that these two rates should be identical, and 
it creates a strong suspicion that the court was imposed upon 
on the facts. But assuming the figures to be true, how do they 
compare with the rates involved in this controversy? We have 
heretofore found that the average charge per ton mile is equal to 
the rate for fifth class for the distance given. Now to compare 
with the Burlington rate of $1.98 a ton for 135 miles we find that 
the Dakota local rate for fifth class for 135 miles would be (140 
mile rate) $4,40 a ton, or more than double the Burlington rate. 

The Union Pacific rate was $1.83 a ton for 192 miles. The 
Dakota rate for 190 miles on fifth class is $5.60 a ton, or over 
three times the Union Pacific rate. 

The Fremont rate was $2.47 a ton for 155 miles. The Da- 
kota rate for fifth class for 155 miles (160 mile rate) is $4.80 a 
ton, or nearly double the Fremont rate. 

It will be seen that the lowest rate is over the Union Pa- 
cific and that it c^rri^s the sn^allest propprtion of local freight, 
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and that the Burlington carries a larger proportion of local 
freight and its revenue per ton mile is correspondingly greater 
than the Union Pacific. By computation we find that to make 
this difference in the earnings per ton mile that the local freight 
would be 3.29 cents per ton mile and the through freight would 
be .763 cents per ton mile. This gives us a mathematical dem 
onstr9,tion of the falsity of the tables in the Nebraska case. 

It takes but a glance at these figures to see that the facts 
as they were made to appear to the court in the Nebraska case 
do not constitute anything like a parallel to the case at bar. 

The Nebraska people contend that if they had rates as low 
as the Iowa rates they would be satisfied. It would be inter- 
esting to compare the above Nebraska rates with the Iowa 
schedule, but unfortunately we have not the Iowa schedule in 
evidence in this case. 

It is evident that the figures in the Nebraska case are im- 
possible, because even if both local and through freight were 
carried on the same schedule they would not yield the same 
revenue, because the local is carried largely in parcels and the 
through in car lots. This fact of itself would make a large 
difference in the revenue based on the same schedule. In fact 
to bring about the result as made to appear in the Nebraska 
case the through rates would have to be enough higher than 
the local to offset the difference in rates between parcels and 
car lots. It is also suspicious that the average haul on the Ne- 
braska lines should be, the same for local and interstate freight. 
It would be a marked coincidence to find the two hauls iden- 
tical on one line; but to find them identical on all the lines is 
hardly to be credited. In fact it cannot be possible that any 
such state of fiacts, as was made to appear to the 
court, exists in the state of Nebraska. It seems most likely 
that, in making up the tables exhibits 19 and 20 in the Nebraska 
case, the roads ascertained the average haul and average rev- 
enue of all their freight traffic and then applied thesQ averages 
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to the local traffic. This process of figuring reduces the ap- 
parent revenue from local freight and increases the same on 
the throught freight. 

This process of figuring is nothing but a deception and 
conceals the facts instead of disclosing them. 
Respectfully submitted, 

T. H. NULL, 
Of Counsel for Defendants. 
Huron, S. D., June 22, 1898. 
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